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by Norberto Nuno Gomes de Andrade, European Wsityenstitute, Florence, Italy

Abstract

Virtual worlds, as powerful social platforms of emse human interaction,
gather millions of users worldwide, producing masseconomies of their own,
giving rise to the birth of complex social relatstmps and the formation of virtual
communities. By enabling the creativity of the ptagnd figuring as an outstanding
example of new online collaborative environmentsyal worlds emerge as context
for creation, allowing for users to undertake aithfalter-ego and become artists,
creators and authors. Nevertheless, such digitalseye not merely creations, but a
reflex of their creators, an extension of their gmralities and indicia of their
identities. As a result, this paper perceives thiatar not only as a property item
(avatar as the player's or [game-developer’'s] propg but also, and
simultaneously, as a reflex of our personality dshehtity (avatar as the projection
of one self in the virtual domain, as part of adiuidual persona). Bearing in mind
such hybrid configuration, and looking at the disgsuover property rights in virtual
words, this essay makes three fundamental arguments

Firstly, it proposes a re-interpretation of intetkeial property rights (namely of
copyright law) according to its underlying utilitan principles, as such principles
seem to have been forgotten or neglected in therspif virtual worlds. The idea is
to re-balance the uneven relationship between gamwreers and players perpetuated
by the end-user license agreements (EULAS), resogniproperty rights to users
over their own virtual creations. In order to evata whether a user’s contribution
to the virtual world amounts to an original and atve work and is worthy of
copyright protection, the essay proposes the inage jigsaw puzzle as a tool and
criteria to carry out such examination.
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Secondly, the author states that the utilitariaredtetical justification for
intellectual property rights does not account fdt #he dimensions and aspects
involved in the user/avatar relationship, namelytfee personal attachment and the
process of self-identification the former develtpsard the latter. In order to fill
such lacuna, the author resorts to Margaret Jan@iRa Theory of “Property for
Personhood.” In this context, Radin’s theory is mee to be successful in capturing
the personal attachment users develop with theiatarg, recognizing such
characters not merely as property interests, but @eysonal and intimate
connections to one’s sense of self. Furthermoreh stheoretical perspective
reinforces the convergence of both property ands@eality dimensions upon the
figure avatar, a key feature of this character.

Thirdly, the author argues in favor of granting usevith virtual property rights
over avatars, drawing from Fairfield’s theory oftual property, but justifying such
entittement in light of Radin’s theory of “Propertyr Personhood.” By articulating
a hierarchy of stronger and weaker property entiténts in terms of their
relationship to personhood (through the image o€amtinuum from fungible to
personal), Radin’s theory is indicated as partigbjasuitable to resolve property
rights disputes between game owners and users. $wdrstanding is based upon
the conceptualization of the avatar as personalpproy, which, according to the
“Property for Personhood” thesis, merits strongexghl protection than fungible
property.

Finally, by combining Property for Personhood thearith the Utilitarian one,
the paper advocates a more “ecumenical” view in #mgculation of the different
property theories, refuting the generalized prepadof perceiving them as rival and
incompatible perspectives.

Keywords: virtual worlds; avatars; property; personality; elliéctual property; personhood;
virtual property.

This work is copyrighted under the Creative Commatigbution-No Derivative Works 3.0
United States License by the Journal of Virtual WeiResearch.
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Striking a Balance between Property and Personality
The Case of the Avatars

by Norberto Nuno Gomes de Andrade, European Wsityenstitute, Florence, Italy

Scope, Claims and Structure of the Paper

This paper places the avatars at a crossroad hetpreperty and personality. From a
legal point of view, such peculiar standing is varteresting as it forces us to conceptualize
those characters not only as a property item (avasathe player's or [game-developer’s]
property) but also, and simultaneously, as a reffegur personality and identity (avatar as the
projection of one self in the virtual domain, astpa an individual persona). Bearing in mind
such hybrid configuration, and looking at the digsuover property rights in virtual words,
between game owners and users, this essay makdgrtdaamental arguments.

Firstly, it proposes a re-interpretatfoof intellectual property rights (namely of
copyright law) according to its underlying utilian principles, as such principles seem to have
been forgotten or neglected in the sphere of ViMwa@lds. The idea is to re-balance the uneven
relationship between game owners and players pefeet by the so-called end-user license
agreements (EULAS)which forces users to waive any property right®feeentering the virtual
world, recognising property rights to users oveairtlown virtual creations. In order to evaluate
whether a user’s contribution to the virtual waaltiounts to an original and creative work and is
worthy of copyright protection, the essay propdbesimage of a jigsaw puzzle as a tool to carry
out such examination.

Secondly, the author argues that the utilitariagothtical justification for intellectual
property rights does not account for all the din@ms and aspects involved in the user/avatar
relationship, namely for the personal attachmedttae process of self-identification the former
develops toward the latter. As such, the authanesgn favor of a virtual property right over the
avatar, attributed to the user and grounded uporgéat Jane Radin’s theory of “Property for
Personhood,” in certain relationships establishetivbéen the user and the avatar (combining
thus Radin’s thesis with Fairfield’s theory of val property). By emphasizing the dispute
resolution function of Radin’s theory, the authdertifies the latter as particularly suitable to
resolve property rights disagreements in virtuatlgg In this sense, it is argued that Radin’s
theory provides a supportive argument for the ussvaership of avatars and a possible solution
for a property rights dispute against the game owne

The paper is divided into six parts. Accordinglgrtl introduces the two lines of enquiry
guiding our analysis of the avatars: property aag@nality. Such part examines the inextricable
and historical connection between the two concepts/iding concrete examples of positive law
evolution and legal doctrine creation that refltloe intimate bond between property and
personality.

! Such re-interpretation should be done, moreovahealevel of the EULASs.
2 Agreements established between game developersiayets defining the entrance conditions of theetao the
online worlds and the rules governing their behawvisithin the corresponding virtual world.
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Part 1l describes the environment where avatare And grow — virtual worlds,
explaining the origins, characteristics and impactaof these new digital environments. Within
virtual worlds, the paper focuses on the case-stidyur paper - the avatars-, examining their
concept and implications within such environmem®st importantly, this Part investigates
these virtual characters taking into account theulp@r intersection where they are located, that
is, at the crossroad between property and persgpnBl surveying the pertinent legal literature
devoted to virtual worlds, the paper acknowledd¢eslichotomic view over avatars, placing the
latter either in a property framework or in a peady rights discourse.

Part Ill addresses the property paradigm strungunvirtual worlds, describing the
application of the main theories of property tolseavironments, and giving particular emphasis
to the theory of virtual property authored by Jaslkairfield. Through the analysis of the latter,
the essay underlines the current mismatch betwegnal and intellectual property in the
regulation of virtual worlds. Still in the same 8en, the paper proceeds to the analysis of the
intellectual property law framework governing thesgital platforms, taking a particular look at
the turbulent and deeply unbalanced relationshipvéen users and game-developers (namely
concerning the controversial question of ownerstithin virtual worlds). In the examination of
IP law in virtual worlds, the essay highlights thpeedominant utilitarian philosophical
underpinning which has guided the general justificeand application of IP rights.

Based upon the findings of the previous analyBest IV depicts virtual worlds as
inherently cooperative and participative; charastess which render the application of IP law in
these digital platforms a rather problematic tdskhis context, the essay identifies the two main
problems that IP law encounters when regulatintuairworlds: the “dogma” and the “mirror”
problems. Within these two problems, the sectiau$es on the dogma one, describing how IP
law is failing to follow its underlying utilitariagprinciples, creating an unbalanced relationship
between game developers and users, as the latteejacted any property entitlements to their
own creations in virtual worlds (hamely the avatars

Confronted with such problem, Part V proceeds twiisg it. As such, the essay proposes
the representation of virtual worlds through thegm and metaphor of jigsaw puzzles, using the
latter as an operational criterion through which throblematic” authorship over avatars can be
correctly asserted within a utilitarian framework.

Finally, Part VI goes beyond the puzzle and thktarian reasoning behind property
rights’, focusing on the second problem that IRated with when regulating virtual worlds: the
“mirror” problem. Such problem reveals the insu#ficcy of the utilitarian view over property
rights in capturing the full complexity of the ased, namely the personal attachment and the
process of self-identification the user developgaials the latter. As a result, the essay resorts to
Radin’s theory of “Property for Personhood” to solthe problem. In this context, the paper
examines such theory, listing its problems and tsi@hen applied to virtual worlds and avatars.
By providing solutions to the problems identifiede{erogeneity of avatars, the mismatch
between virtual and intellectual property, and ierket problem), the author argues in favor of
the recognition of virtual property rights to userger their avatars, grounded upon Radin’s
theory of property for personhood. Furthermore,theory is deemed to play a fundamental role
in deciding specific property rights disputes betwgame owners and users within the virtual
world context.
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I. Property and Personality: An Introduction

In philosophy, as in law, there is, and has beenjnimate bond assumed between
property and personality. The reason is simply iangrounded in the belief that there is a close
link between what one owns and who one is.

The bond between property and personality start§adt, in the etymology of the word
“property.” In this regard, it is interesting toteahat the word property derives from the Latin
proprius meaning ‘one’s own,” or something ‘private or pkeou to oneself’ (Onions &
Burchfield, 1966, p. 716). As Gray and Symes (198f9te, “semantically, ‘property’ is the
condition of being ‘proper’ to (or belonging to)particular person” (p.7). In this sense, “the
etymological root of the termpfoprius — one’s own), gives us the sense of the connection
between property and what possesses it” (Minogd&0,1p.11), or in other words, “between the
possessing subject and the object or thing possdsséhat subject” (Davies & Naffine, 2001,

p.5).

Furthermore, although the concepts of property@ardon appear to be, at a first glance,
antagonistic and perfectly distinct concepts, taesyin fact closer to each other than one might
think. In this regard, Davies and Naffine (2001),the book “Are Persons Property — Legal
debates about property and personality” questierdiktinction that modern law makes between
person and property, arguing that “in a number mpartant respects, persons can still be
rendered unfree and effectively reduced to somgthkin to the property of another in certain
situations and under certain conditions” (p.2)identifying ways in which persons continue to
assume some of the incidents of property, the asithitude to the status close to that of property
that our bodies acquire when we die, to the aliengloprietary “right of publicity” which
people in the Unites States have over their “pexsdmcluding their name, their image, and
other recognisable aspects of their personality)d d@o the controversial patenting of
biotechnological processes and products based upretic material, which “may be
characterized as creating property in human liizé\ies & Naffine, 2001, p.3).

There is thus an inextricable and historical cotinadetween property and personality,
as examples from classical theories justifying veey existence of property rights; from the
development of certain property rights into persibnanes (and vice versa); and from new
doctrinal constructions, seem to demonstrate. latvibllows, we shall look at each of these
three examples.

Regarding the theories of property, namely Loclasl Hegel's classical theories of
property, it can be identified in each of thoseusmderlying connection between property and
personality (although differently framed). As sudh, Locke’'s Desert-labour theory, the
philosopher explicitly conveys the idea that we awnselves — our persons and our labours.

“Though the Earth and all inferior Creatures be pwn to all Men, yet every Man has a
Property in his own Person. This no Body has amghRio but himself. The Labour of his Body,
and the Work of his hands, we may say, are propesly (Locke, 1967, pp. 287-288)

As Davies and Naffine (2001) synthesize, “Locke dasly employed the argument that
we all naturally own ourselves as a justification private appropriation of the commons” (p.4).
Locke sustained that “once we mix our labour (whigh own naturally) with an object in the
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commons, we gain property in it. Self-ownershiprétfi@re provides a foundation for ownership
of the external world” (Davies & Naffine, 2001, p.4

Hegel strengthened even further the link betweapenty and personality, arguing in
fact that property is “embodied personality” (Hed52, p.51). Hegel, which property theory is
denominated “Personality theory,” “argued that @cdiming a person one must put oneself into
the external world and then reappropriate the gebfugh the appropriation of objects in the
world. Taking the world unto ourselves is our methaf completing our subjectivity and
individuality, because it involves the purely sudbiee person externalising their personality and
regrasping it in the form of an external object’afiles & Naffine, 2001 p.4).In this sense,
“Personality is that which struggles ... to claim #eernal world as its own” (Hegel, 1952,
s.39). According to these philosophical construwdjo‘the idea of the person is in fact deeply
imbued with the idea of property. To be a persaio ise a proprietor and also to be a property —
the property of oneself’ (Davies and Naffine, 20015). From Hegel's theory, the American
scholar Margaret Jane Radin formulated her thebfPmperty for Personhood”, departing from
the assumption that “almost any theory of privatgpprty rights can be referred to some notion
of personhood” (Radin, 1993, p.35). By arguing ttitt property over determined objects is
closely related, if not determinant, of individudentity, such theory emphasizes the crucial
association between property and personality, geimgethe latter in terms of a relationship with
the former’

Moving from legal theory to positive law, the birimd conceptualization of the right of
privacy in the United States and its evolution itite right of publicity constitutes another good
example (the second in our list) of the historigatl inextricable connection between property
and personality.

As such, the original conceptualization of the tighprivacy - enshrined in the famous
Harvard Law Review article written by Warren andaBdeis - signalized the “shift from the
protection of property to the protection of perdipan the United States” (Beverley-Smith,
Ohly, & Lucas-Schloetter, 2005, p.48). The authersuch groundbreaking article, argued that
the protection afforded by common law copyrightpiarticular circumstances was merely the
application of a more general right to privacy (Véar& Brandeis, 1890). Warren and Brandeis
developed their argument by distinguishing betwdencases based upon the right to prevent
publication of manuscripts and works of art — whibby conceded as right of property -, and
“cases beyond those involving the reproduction itrdry and artistic compositions, which
called for an alternative, non-proprietary, bas(8&verley-Smith et al., 2005, p.48) since “the
value of the subject matter did not lie in the [gobf publication, but in the piece of mind or
relied afforded by the ability to prevent any pohtion at all” (Warren & Brandeis, 1890,
p.200). In other words, the common law right allegvthe individual to determine the extent and
manner in which his thoughts might be communicatede right “to decide whether what was
inherently his own should be given to the publiBeyerley-Smith et al., 2005, p.48) -, should
not always be based on the narrow grounds of pgroteof property, but grounded on the more
general premise of protection of personality. Asri&ia and Brandeis (1890) explained:

3 “At the same time, it is important to place Hegedccount of property in the larger framework af Rhilosophy
of Right. The acquisition of property for Hegeloisly one preliminary ‘moment’ in the constitutiohsubjectivity”
(Davies & Naffine, 2001, p.4). We shall look intog more carefully in Part VI of this essay.

* Radin’s “Property for Personhood” theory will beagnined in detail in Part VI of this essay.
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“the protection afforded to thoughts, sentimentsj @motions, expressed through the
medium of writing or of the arts, so far as it asts in preventing publication, is merely an
instance of the enforcement of the more generak 0f the individual to be left alone ... The
principle which protects personal writings and @ther personal productions, not against theft
and physical appropriation, but against publicatroany form, is in reality not the principle of
private property, but that of inviolate persondlify.205).

Thus, the right to privacy — envisaged as parhefrhore general right to the immunity of
the person and the right to one’s personality (@famnd Brandeis, 1890) — was born within a
general framework of property rights, evolving istgeparate right of personality.

Nevertheless, the story does not end here as thieten of the right to privacy suffered
another “twist” that again proved the inextricabnnection between property and personality.
In order to explain such new twist, it is importaatnote that the right to privacy was initially
conceived to give legal expression to the rathéuloais principle of ‘inviolate personality’ and
secure a person’s right ‘to be left alone’ (War&Brandeis, 1890). “The emphasis lay on the
non-economic nature of invasion of privacy; theidasf the law’s intervention was the
protection of personal dignity rather than the @ctibn of property rights” (Beverley-Smith et
al., 2005, p.49). However, such intended charaagan soon failed, as “although the right of
privacy was originally conceived as a right of wiate personality, it quickly began to develop
distinctly ‘proprietary’ attributes” (Beverley-Srhitet al., 2005, p.52). In fact, “from a relatively
early period in its development it became cleat tha right of privacy could be used to secure
what were essentially economic rather than digyitiaterests in preventing unauthorised
commercial exploitation of a person’s valuableilatties in name and likeness” (Beverley-Smith
et al., 2005, p.9).“The difficulties in reconciling a right to privgowith a right to prevent the
unauthorised commercial exploitation of essentiatgnomic attributes in personality proved to
be considerable, and led to the development oparage right of publicity” (Beverley-Smith et
al., 2005, p.53). As such, the right of privacy mually developed into a separate right of
publicity, envisaged as a property right. In otlesrds, the right of publicity — which is
dominantly conceived as a property right (more igedg, as a fully fledged intellectual property
personality right)—, by deriving from the rightpavacy, had its roots in a personality right.

To make a long story short (which point is to destoate the historical connection
between property and personality), the right ofvgcy (right of personality) departed from
property rights and, later on, gave birth to a sajearight of publicity, which is conceptualized
as a property right.

A third and final example of the inextricable cootien between property and
personality consists of the conceptualization gbyemht in Germany, jurisdiction which has
transcended the distinction between non-economisopeality rights and property rights.
According to German doctrine, “copyright is a hgbbetween a personality and a property
right” (Beverley-Smith et al., 2005, p.1D)The well-known metaphor of Eugen Ulmer vividly

® In this way, “even in the earliest right of priyacases, the courts were protecting interests oéssentially
economic or proprietary nature rather than diggitaterests in inviolate personality” (Beverley-3met al., 2005,
p.52). Examples of such cases are the followingoRkeison v. Edison Polyform Mfg Co. 67 A (1907)alke v.
Greensboro News Co. 195 SE 55 (1938).

® paragraph 11 of the German Copyright Act provid€sipyright shall protect the author with respeatHis
intellectual and personal relationship with his kyand also with respect to the utilisation of Wwisrk.’

10
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captures such dualistic nature, as the scholar amspopyright to a tree with a single trunk but
with two roots — the one being property, the othee being personality — and with branches
some of which are nourished only by one root, séapeboth roots. Furthermore, German
courts “have also held that personality rights hédneedual purpose of protecting both economic
and non-economic interests” (Beverley-Smith etZ105, p.10).

Property and Personality are, thus, two conceptately intertwined, sharing in many
occasions a common historical background, influegt¢he development and theorization of one
another throughout centuries and till our curreatysd Taking into account such strong
connection, this essay puts forward an analystt@fphenomenon of virtual worlds, namely of
the “inhabitants” of such territories — the avaté@sch analysis will go beyond the traditional
utilitarian perspective of property rights normaflursued in the examinations of these digital
environments. In this regard, the article propasder readings of property law theory that are
able to incorporate the neglected personality dsizen of the avatars. Departing from the
premise that avatars are at the crossroad betweeeny and personality, this article introduces
other theoretical ramifications of property lawdhg which encompass the personality element,
in the legal literature of virtual worlds and avatarhe scope is to capture the full picture of the
avatars, focussing on their ambiguous position betwproperty and personality, two concepts —
as we have seen — inextricably connected in histbgory and law. But before moving to those
theoretical insights, we shall briefly describe thigect of our study — the virtual worlds -,
explaining what they are and what they represetitérrealm of cyberspace. Afterwards, we will
move to the central unit of virtual worlds — theatars — and explicate in more detail the
crossroad in which they find themselves in.

Il. Virtual Worlds and Avatars

Games, as interactive social experiments and fornfiman artistic expression, have
always accompanied mankind throughout its existeRoam story-telling activities and festive
rituals of ancient human societfe® the period of table role-playing games, theyehaow
reached the computer age and the digital era. Bhrdabeir alliance with modern computer
technology, games are now surpassing the elemepuref entertainment and play, becoming
worldwide forums of communication. These new comitational platforms are enhancing
human interaction to unprecedented levels, forndiyigamic virtual communities engaged in the
establishment of daily social relationships, conuiaitrading, development of artistic creations,
education, political expression and many othewdes. All of these social meaningful actions
and behaviours are taking place in a new world. henirtual world...where law is striving to
find its place...

" Ulmer, Urheber- und Verlagsrecht@dn, Berlin 1980), paragraph 18 | 4 (p.116), (titeBeverley-Smith et al.,
2005, p.112)

8 Ung-gi Yoon, referring to the work of Won-bo Kinpb-bo Kim, 2004, “Games and mythology”, Sumsasue
n.8, Toji Center for Literature/lrum, Winter 2004pdicates that the latter authdin his discussion of the
relationship between games and mythology, argussntiyths and rituals, the two fundamental elemehtncient
human societies, later evolved into story-tellingl play. He further argues that today’'s computenegm are re-
uniting the function of story-telling with that pfay, reviving a primitive and original form of ham art where the
two were now facets one and the same activity. GQderpgames, according to him, are a medium comdinin
ritualistic and festive characteristics.” (Yoon, tjuest for the legal identity of MMORPGs", 200%)p.

11
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A. Virtual Worlds and the “new” Cyberspace: Geograpand Population

Virtual worlds? as powerful social platforms of intense human ratgon, gather
millions of users worldwide, producing massive emoies of their own, giving rise to the birth
of complex social relationships and the formatidnviotual communities. The technological
construction of these new digital environments wapired by previous images and metaphors
coming from the cyberpunk literature, such as t@é&heér plane” of Vernor Vinge (True Names,
1984), the “Mirror worlds” of David Gelernter (Mor Worlds, 1991) or the “Metaverse” of Neil
Stephenson (Snow Crash, 1993). The latter term awased as a successor to the Internet,
constituting the author’s vision of how a virtuehtity-based Internet might evolve in the near
future. Metaverse was, thus, a virtual world — ee¢hdimensional simulation of reality in
cyberspace — where people lived, worked, and spedl

From literature to reality, virtual worlds can leehnically defined as shared, persistent,
dynamic and representational computer-generatedosmvents that allow players to interact
with each other and engage in a wide range ofidesuhrough the control and manipulation of
a given character/interface - the avatar. Six nc&i@racteristics have been identified in virtual
worlds?® (1) shared space: the world allows many usersitticipate at once; (2) graphical user
interface: the world depicts space visually, raggim style from 2D "cartoon" imagery to more
immersive 3D environments; (3) immediacy: interactitakes place in real time; (4)
interactivity: the world allows users to alter, ép, build, or submit customized content; (5)
persistence: the world's existence continues réggs@f whether individual users are logged in;
and (6) socialization/community: the world allowsdaencourages the formation of in-world
social groups like teams, guilds, clubs, cliguesjdemates, neighborhoods, etc.

With the increasing popularity and massive use hefsé 3D digital environments,
cyberspace is going through a revolutionary champeough these virtual worlds, accompanied
by the incessant technological development andiphising of graphics and bandwidth, images
and movement are being introduced in cyberspaceplementing its verbal and written layers.
In this sense, virtual worlds constitute a revalotin the way we perceive and act in cyberspace,
constituting one of the most significant milestomeshe evolution of the Net. Unlike the older
text-based cyberspace, made up of pages, letexts,pictures and links, and when compared
with the first generation of World Wide Web techogies, “virtual worlds reintroduce location,
place, and space to Internet interactions” (Ba&kiNoveck, 2006, p. 12). From flat screen text-
based, articulated through hyper links and read wamite exchanges, cyberspace is now
becoming a true space, regaining a sort of teralior and geography. “This new technology is
spatially oriented and has its own geography otepé&\oveck in Balkin & Noveck, 2006, pp.
266-267). In this way, these new immersive envirents allow for the creation of a
geographical sense in cyberspace, tricking us tinéoillusion of being located in a specific
space, land, or region.

Such digital environments - interactive 3D platfermhave not only created the new
territory of cyberspace, but have also populated@hte new inhabitants of cyberspace are called

® Also known as Persistent, Synthetic, SimulatedDigital Worlds, Metaverses or MMORPGs - Massively
Multiplayer Online Role-Playing Games.
19 Book, B.What is a virtual worldRetrieved September 8, 2008 from: http://www.\Ahuprldsreview.com/
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avatars and are the digital bodies through whiclexore this new geography. Avatars are the
characters we control and manipulate in virtualldgrthat is, our interfaces in virtual worlds.

B. Avatars - Concept, Definition and Implicationsithin Virtual Worlds

Avatar @vatra) is a central concept in Hindu mythology, religicand philosophy.
Literally the term means “a descent” and suggdstsdea of a deity coming down from heaven
to earth (Jones, 2005). As “the incarnation of addideity”, avatar designates the manifestation
of the godVisnuin corporeal form (Pye, 1994). According to thendli religion, a god needs
some type of a representational vehicle to embasiydly being when interacting with humans.
In this way, the deity appears to humans via ateawd either human or animal form (Bailenson
& Blascovich, 2004, pp. 64-68). This idea of desdeto a different reality and embodiment in a
different corporeal form, conveyed by the term awatvas then used in the late twentieth
century by the so-called Cyberpunk science-fictraniters and by scientists studying human-
computer interaction to represent the digital “medion” of humans in some kind of virtual
reality. In other words, the notion of avatar wak@ted to symbolize the representational
vehicle used to embody the human being in virteality (Bailenson & Blascovich, 2004).
Avatar is, thus, a digital human representatioor,cgection of one’s self in the virtual world (into
an avatar body) and a persistent extension of eneespondent human user, whose behaviours
are executed in real-time by a human being.

Through the creation of this digital representgtimee can now appear in cyberspace as
an embodied character. This new interface surpdksesld interfaces of email addresses or chat
usernames. Although still restricted to a screeypkard and mouse, in the future the nature of
this interface may respond not just to our typind & our mouse clicks, but perhaps also to our
voice* our toucht? and maybe even to our thoughts (Laurel, 1991). tféred is, thus, to have
an increasing immersive and seductive cyberspaoghich the person is completely swallowed
and absorbed by an irresistible feeling of engageraad immersion. As William J. Mitchell
(1996) correctly observed (and anticipated) “cypace places will present themselves in
increasingly multisensory and engaging ways” (Méthp. 114-115). Avatars play an
exceptionally important role in the path towardshsdull immersion and engagement, as it is
through these characters that we make our presasibée in the Internet, exploring the endless
potentialities of this new cyberspace. In factotlgh the control of avatars, virtual worlds create
a more intuitive, natural, spontaneous and ricloaitext for interaction. Such characters, in this
regard, represent the user more explicitly andigterstly** manifesting and transmiting (most of

1 Which is already a reality, as voice-chat systensady feature in many virtual worlds; see Crig(2006).
Voice chat comes to online games Retrieved July 8, 2006 from
http://www.wired.com/gaming/gamingreviews/news/208671540

2n this regard, it is worth mentioning the revaduaary “ambient experiences” (amBX) technology lire wirtual
world of Second Life, which enables an even mormérsive experience. “Driving the next generatiorhofme
entertainment, it's a scripting language, a sofemangine and architecture”. Through this technoltbg virtual
world reaches out from your screen; you feel thigoacthe movement of vehicles, shifts in lightimgymbling
explosions, ricocheting bullets, wind in your fatdee mix of ambient lighting, vision, sound andtilacsensations
mean the gaming experience will never be the samhat is ambx?Retrieved September 12, 2008 from
http://www.ambx.com/site/about/what

13«An avatar (or, indeed, any graphical object) change its state (colour, size, costume, etcfteat the state of
mind. Or intentions, or promises, or reputation,cocumstances, or rights and duties (!) of therigdohnson,
2004-2005, p.52).
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the times)* a sense of humanness. Such a rich and malleatsdaire, through which we
experience cyberspace, allows for a more accumgeesentation of the mind of the user,
conveying, to a certain extent and for the firstej nonverbal information (Yee, Bailenson,
Urbanek, Chang, & Merget, 2007), such as intonatfanial expressions, gestures, and body
language, as well as actions such as locomotiorvifmgp walking, flying) and a panoply of
different human modes of self-representation.

For the first time, and through visual and grapi@presentation, people are able to see
themselves and the others in cyberspace, which acguires a human face. With avatars
wandering around in virtual worlds, assuming ouenidties, performing our actions and
reflecting our personalities, we are now givendpportunity to jump into the screen in a digital
body, participating in cyberspace animated by &érfgeof immersion and belonging to this new
environment.

C. Avatars at the Crossroad between Property ancsBeality

As we have seen, cyberspace has suffered profaandférmations with the rise of
virtual worlds. Such new platforms, providing foew representational places and characters,
have filled cyberspace with its own geography aoplutation. As real-time social environments,
one of the main features (if not the main one)hafse virtual worlds is the representation of a
real person through a digital self — the avatas aAmatter of fact, milliorl3 of people around
the globe are now dressing up as avatars, invaiiege new spaces, spending considerable
amounts of tim¥ in this novel territory, and identifying themsedveith the avatars they create
and control.

In legal terms, one of the most puzzling questgursounding this renewed cyberspace is
the legal status of such digital “alter-egos.” Tlegal characterization and classification of
avatars is ambiguous and unclear, as it is diffitol establish what legal discipline should
regulate such “characters.”

The difficulties in finding an appropriate legalamework for these user-controlled
entities can be explained by the fact that avagtasd in the intersection between property and
personality. From a legal point of view, such perustanding is very interesting as it forces us
to conceptualize those characters not only as pepty item (avatar as the player’'s or [game-
developer’s] property) but also, and simultaneguatya reflex of our personality and identity
(avatar as the projection of one self in the virl@main, as part of an individual persona). The
legal study of avatars leads us to an inevitabldroat between property and personality rights.
Such ambivalent categorization, moreover, has loaptured by the scholarly legal literature,

14 Users normally assume an avatar with a human stapéhere is also the possibility of assumingraij other
races and monster forms, among others.

5 To give an example of the astronomical number sersi participating in these digital environmenitg most
popular virtual world at the moment — “World of Weeaft” — has surpassed the 10 million subscrib@eddes, R.
(2008). World of Warcraft Tops 10 Million SubscribersRetrieved January 22, 2008 from
http://pc.igh.com/articles/846/846752p1.html

16 According to a calculated estimate, the averageg@ef time spent by these participants in virtwarld is
almost twenty-two hours per weekThe Daedalus gateway Retrieved September 12, 2008 from
http://www.nickyee.com/daedalus/archives/001365.php
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which, in this matter, has followed either the mdp or the personality approach, being as
creative and imaginative as divided and diverding.

In this regard, the mainstream literature has ict ncapsulated virtual worlds and
avatars in a property rights framework, debatirgldgal problems that have arisen within those
digital environments through the lens of proper.| As such, the great majority of the
literature devoted to the legal examination of uattworlds locates avatars in the realm of
property, considering them a matter of intellecpraperty. Taking into account that intellectual
property law is the dominant law governing virtwadrlds; it comes as no surprise that the legal
academic writing follows and comments such predamtiproprietary focu¥ In such context,
scholars have argued that virtual world users haa property interests in virtual objects
(Lastowka & Hunter, 2004), while others have claimed that the imbalance betwgoprietors
and participants within virtual worlds can be salugy the attribution of property rights to the
latter, associating democracy with property rigld@nkowich, 2005). Furthermore, a theory of
virtual property, following the Benthamite utilitanism and welfare economitshas been put
forward, defining virtual property as a conceptselo to land or chattel than to intangible
property (Fairfield* Finally, many other scholars have discussed tladlertges, problems or
insufficiencies of copyright law applied to virtualorlds — enshrined in the so-called EULAs
(Garlick, 2005; Meehan, 2006). Such academics hamesented a number of important
arguments favouring a more balanced articulatidwéen the rights of game owners and users.
Nevertheless, such academic contributions do naiédn the property paradigm, carrying their
analysis within a virtual property rights framework

On the other side of the coin, nevertheless, tleegeminority view in the virtual worlds
legal literature that removes the avatars fronptioperty habitat, placing them in the personality
shelf. The most interesting point in this particditerature is the slight tendency to move the
analysis of avatars towards a discourse of pergpmaghts droits de personalifg¢ moving away
from the property sphere. Thus, and even if thestjpe of the legal treatment of avatars (and
other virtual items) has been predominantly franmettrms of property rights and contract law,
part of the virtual worlds juridical literature @oposing alternative legal frameworks to this
guestion, introducing notions of non-property rggahd proposing an extension of a wider set of
possible rights to virtual spaces. This new wapertceiving the dynamics of virtual worlds aims

7t is important to note that these two approachéise property and personality — are not necegsamilagonistic
within virtual worlds and can, in fact, be recoerdilinside these digital environments. Lastowka ldadter (2004)
prove this point, as they both argue in favour ofperty interests in virtual objects without undarimg the
possibility (although articulated in a rather vagushion) of endorsing avatars with enforceaklgal and moral
rights, characterising the latter as “persistertemsion of their human users.” Such compatibiligtveen the
property and the personality approaches requites), tthat one distinguishes between avatars aref eftual
items.

18 Furthermore, also the jurisprudence has beemvioilp the “property” approach, as the current casereinforces
the proprietary view over avatars. As an exampie, dase of Marvel Comics v. NCSoft was based awmiiee
upon the assumption that the avatars created thrtheyavatar creation engine did implicate intellat property
rights and, in that way, infringed marvel trademagkts.

19 Nevertheless, those very same scholars have Bisted, for the first time, to non-property right$ avatars
(p.97).

% “virtual property ought to be protected becausejiresents the best way of splitting up use rightas to cause
people to use it efficiently” (Fairfield, 2005, p94).

2L Fairfield’s theory of virtual property will be alyaed in more detail in Part Il of this essaytie same direction,
Schwarz and Bullis (2005) argue that the boundayveen intellectual and physical property shouldl dathe
point where rivalrous consumption begins.
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at resisting the increasing commodification of themline environmentg, excluding the
property discourse and advancing with the attrdsutof legal personhood and human rights
(non-property ones) to avatdrsin accordance with this “movement”, the degreéntdraction
and socialization deriving from the user-controlleddiated relationships established in virtual
communities will soon extrapolate from the tradiabproperty law discourse.

In this line of thought, Lastowka and Hunter (2004)veiled the curtain on the
revolutionary question of avatar’s own rights, dissing whether these characters could have
enforceable legal and moral rights. The authorgstigated the complex issue of whether the
close interrelationship of avatars and their cdigrs could give place to new and enforceable
rights, advancing the possibility that the avatahi¢h they called “cyborg”) could indeed
possess rights distinct in nature from the riglithhe human controller. In this sense, they argued
that as new residents bring with them expectatiwinproperty rights, they bring with them
expectations of other human and constitutionaltsigis well (Lastowka & Hunter, 200%).

Ren Reynolds has gone further on this issue, adngca pressing need to examine the
expansion of human rights to avatars. In sever#tles (Reynolds, 2002, 2003a), the author
considers property law as an inappropfrapproach to handle the legal questions concerning
avatars and virtual items. The author undertakeanatysis of current IP law applied to virtual
items and avatars, concluding that these charaatersot subject to property rights and are thus
not owned by either the game owner or any indivigilayer?® At the end, although without
developing this idea, Reynolds (2003a) propose®rapnopertysui generisright in avatars
based on Hegelian concepts of the relationship destvproperty and autonomy.

The Honourable Judge Ung-gi Yoon also follows #pgroach, supporting the idea that
avatars should not be seen as empty shells, bentdages to which the status of a dynamic and
live persona should be given. The author advodhtesttribution to avatars of in-game rights
similar to constitutional rights and personal rightncluding privacy righté’ the right of
publicity and even citizensHip(which would have to be accompanied by a wholesalew of
disciplinary actions currently in use, such as saspn and deletion of avatars — Yoon, 2005).
Furthermore, Ung-gi Yoon elaborates this idea andmticle about avatars (2006), defending a
very interesting position of naming the personghtiattached to avatars with the term of
"persona™:

% The literature, in this regard, has identifiedoaerwhelming commodization of almost all aspectstué Internet,
including tokens of identity such as email addiass avatars.

2 Raph Koster, a game designer and virtual worldrike was one of the first to launch the notiorawétar rights:
Declaration of the Rights of Avatars, availablép://www.raphkoster.com/gaming/playerrights.shtml

% Nevertheless, Lastowka and Hunter did not arrivarey definite conclusions on this issue, sugggstirat the
issue of avatar rights would be one of timing.

% For detailed arguments against property law agfitin, namely against player's and game developavisership
of avatars and virtual items in virtual works, ge@articular Reynolds (2003b).

%6 For more detailed arguments on the failed atteofipplying copyright in the case of avatars, seplSens
(2002). For an opposing view, see Miller (2003)mdestrating the ways in which the actions and dtara of
participants and other virtual items fit into cojgirt law.

2" The author announces in his article that he isectily studying the possibility of approaching tieestion of
MMO avatars from the perspective of informatiorvpdy law rather than from intellectual property law

28 Faltin Karlsen, “Media complexity and diversity oée: thoughts on a taxonomy of users of multiusgine
games”, quoted in Ung-gi Yoon (2005).

16



Journal of Virtual Worlds Research - Strikm@alance between Property and Personality 17

“Awaring [sic] that the existing views regardingaa&rs as characters in novel, animated
film or computer-role-playing-games or as persanfdrmation like that of identities had some
limitation, | carved out the players' personal tighat welded on the avatar with the chisel
named of 'persona’ in Carl G. Jung's psychology Fmedrich W. Nietzsche's philosopiy”
(Yoon, Ung-gi, personal communication, May 9, 2007)

Beth Simone Noveck (2006) shares this “human” dsien attributed to avatars,
considering them as persona and citizen — a leghin@oral personage distinct from the private
individual — who acts in a social capacity. Thehauatconceives avatars as social personalities
and citizens of the online world, imbued with rigland responsibilities (in Balkin & Noveck,
2006).

This paper departs from the intersection point betwproperty and personality rights
where avatars are located, defining and recognitirgy latter in this dualistic conception.
Avatars are thus conceived not only as properiystebut also as a reflex of our persona and
persistent extension of the human users (Lastowkduiter, 2004). Nevertheless, the paper
does not fall into the “personality” box to examites double dimension of avatars, deciding
instead to frame its analysis within the contexpuadperty law. However, and contrarily to the
“property” literature briefly surveyed (dominantlytilitarian), this essay pursues other
interpretations and theories of property, nameby @dhes that recognize the importance of the
personality element in property. In this way, tleer attempts to capture the full complexity of
avatars, contemplating not only the proprietaryufobut also the personality dimension involved
in such characters. In this way, we believe thatdhs still room of manoeuvre in property law
to cover the avatars. Nonetheless, to that eféeet,should resort to a non-utilitarian view of the
issue and endorse a personality or a “propertpéosonhood” theorizatiof!.

Before shifting our analysis to these “new” progeyersonality theoretical
interpretations, we shall, firstly, analyse how thassical main theories of property have been
applied to virtual worlds (in order to sustain theant of real-world property expectations in
virtual property); secondly, describe the theor@abf virtual property that has been formulated
and applied to virtual worlds (Fairfied’s theoryaftual property), and through which we will
find out a current mismatch between virtual aneéllattual property.

[1I. Virtual Worlds and Theories of Property
With the new “geography” of cyberspace introduced \artual worlds, a new

conceptualization of property has been formulatedhe- so-called “synthetic” or “virtual
property”, a foundational element in the functianof virtual worlds but a problematic concept

29 Extract of the English abstract of Ung-gi Yoonticle on avatars given to the author in an emsihange. |
would like to thank the Honourable Judge for hisdk¢ontribution to my research.

%0In this regard, and as preliminary note, it is artpnt to acknowledge that the claims portrayethis essay can
only be verified under determined conditions anelcfic circumstances. In this sense, only avataas ¢an, in fact,
be characterized as persistent extension of theahumers will lend themselves to this propertygdersonhood
theoretical treatment. This means that a case-bg-egproach should be followed in this respectoriter to
distinguish the avatars that can reclaim such fipdoybrid proprietary-personality understandingnisl point will
be better explained at a later stage of the article
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deeply analysed in the legal literature of virtuarlds (Jankowich, 2005; Lastowka & Hunter,
2004; Fairfield, 2005; Meehan, 2006, among othe8)ch property, although intangible,
evanescent and untouchable, floating as Os and ésmputer servers and databases, creates a
feeling of real ownership and property expectatiothe minds of the players, who invest large
sums of money in its acquisition, either in thenfoof virtual castles, islands or clothing. This
property can, thus, be traded, bought and soldefarmoney (or for virtual currency which can
then be exchanged for real money, as many virtualencies have established their own
exchange rate with real currency) in real-worldtaurcsited® or within the virtual world itself?
Such property is thus responsible for the developinoé massive virtual parallel economies,
which lend themselves to economical analyses jkistreal world national economies. To give
an example, Castronova (2001) has analysed Nottaghyirtual world in Everquest, finding
some remarkable economic results: the effectivelyrly wage was US$3.42 per hour, which
was significantly higher than hourly wage of woken India or China; and the economy of
Norrath as a whole was significantly larger thardaua (Castronova, 2001).

Taking into account the relevance and the real-dvioniplications of such particular form
of property -, several legal scholars have analyeedmain theories of property, applying their
philosophical justifications and reasoning to \attyproperty. Lastowka and Hunter (2004), in
their article “The laws of the virtual worlds”, pridle a framework for understanding the issue of
property in virtual worlds, demonstrating that wat objects are indistinguishable from other
legally recognized property interests. The auttapply the three main normative theories of
property - Bentham’s Utilitarian, the Lockean’s bai-Desert and the Hegelian Personality
theories - to the case of virtual property, findingll of them plausible normative justifications
to recognize property interests in virtual items.tide end of their analysis, the authors reach the
conclusion that there are nor descriptive neithemrative objections to granting property
interests in virtual assetd.

In fact, narrowing down the analysis to the casthefavatars and taking a brief look at
the three main theories of property, one realibe$ they can all theoretically be applied to
avatars.

Following Bentham’s utilitarian theory of propertyhich foundational principle seeks
the greatest good for the greatest number, “thetgfproperty rights in an object will increase
the production of such objects” (Lastowka & Hun®904, p. 59). According to the logic of such
theory, people will only tend to create and prodcesain things if they are given property rights
to use those very same things. Such a thesis sanbal applied to avatars if one assumes that
people will feel more compelled to create and poedtheir own digital alter-egos if they can
assert some kind of ownership over them.

31 Such as general auction sites — eBay, Yahoo —uctiom sites entirely devoted to virtual propersych as
www.playerauctions.corand www.mysupersales.com

%2 In this regard, Sony’s online virtual world Ever€t Il launched in 2005 its own auction service tatién

Exchange — providing players a secure method ofnigugind selling the right to use in game coin, geamd

characters, available at http://stationexchangestaony.com/

3 More recently, Reuveni (2007) analyzed those tna&n property theories within the framework ofeitectual

property rights, reaching the conclusion thattaleé support the granting of copyright to playeh®wreate artistic
works in virtual spaces (p.276).
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Locke’s property theory, also called a theory cdeteéfrom-labour theory, that states that
the person who expended labour to render the “tmingature” into valuable form deserves to
reap the value of it (Lastowka & Hunter, 2004, p-62)3* can also fit in the case of avatars. In
this sense, such a theory can also explain anifyjp&tiyer’'s ownership over avatars, as these are
built and constructed by players, not existing befd’layers devote a great amount of time,
labour and effort to create and develop their agatdeserving — according to Locke’s theory —
to be granted with property rights over such lafnasiprocess and creation.

According to the Hegelian theory, property is comed as an extension of personality,
and thus as a necessary antecedent to human frédiorthe words of Thomas Grey (1980),
following Hegel's reasoning, “[o]wnership expand#te natural sphere of freedom for the
individual beyond his body to part of the matevialrld.” The emphasis, on the one hand, on the
intimate relationship between property and the bgreent of one’s personality and, on the
other, the characterization of the avatar as thsigient extension of the human user makes
Hegel's Personality theory particularly appealimgl guitable for our case-study: the avatars. In
this regard, the configuration of these virtuakaltgos seems to match perfectly the vision of
property as an extension or embodiment of the siqggisonality. Within the legal analysis of
avatars to which this article is devoted, and amtmg three property theories previously
analysed, the personality theory is the one clestdpding out as it encompasses both property
and personality dimensions in the figure of thetanva\s apparently tailor-made to fit the case of
user-controlled characters, Hegel's personalitpteand namely the theory of Margaret Jane
Radin — “Property for Personhood”, will be furtistailed in Part VI.

A. Theory of Virtual Property

In studying the emergence and relevance of thiscpéar kind of property in virtual
worlds, Fairfield (2005) has coined such emerginmgpprty form with the term *“virtual
property”, defining it as computer code designedado like real world property and setting
forth a correspondent theory — the theory of virtpaoperty. Within such theoretical
construction, virtual property is defined as a ipatar kind of code (which encompasses not
only virtual world items, but also many of the mosportant online resources, such as domain
names, URLs [uniform resource locators], websited email accountd) emulating real and
tangible objects, and replicating the “physical’atiies of the latter (Fairfield, 2005). Such
virtual items, although intangible, are programnh@éct as if they were tangible. In this sense,
they share three legally relevant characteristidh weal world property: they are “rivalrous”
(one person’s use of the code prevents anotheompdrsm using ity “persistent” (unlike the
software on your computer, they do not go away when turn the computer off), and

3 See alsavlunzer (1990), explaining Locke in terms of dedestn labor; Radin (1993, pp. 105-06), calling the
theory the “Lockean labor-desert theory”).

% Lastowka and Hunter (2004), (citing Georg WilhelmeBrich Hegel, Hegel's Philosophy of Right (T.Mnéx
trans., Oxford Univ. Press 1967) (1821).

% Such code, moreover and according to Fairfield0$20should be regulated and protected like reafldvo
property.

3" And, of course, avatars.

3 n this sense, virtual property operates as thposipe of intellectual property, which protects treative interest
in non-rivalrous resources (Fairfield, 2005).
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“interconnected” (other people can interact witerth>° Virtual property is thus defined as an
emerging property form “that is not intellectualoperty, but that more efficiently governs
rivalrous, persistent, and interconnected onliseueces” (Fairfield, 2005, p.1048).

In this context, property rights, taken in its lidegal sens@ and traditionally divided
into two categories (chattel or real property reghbften simply called “property interests”-, and
intellectual property interesfS)seem to witness the emergence of a third categorual
property, that is, intangible property designeditd as tangible. Nevertheless, and interestingly
enough, the co-existence of the virtual and intélial categories of property is not necessarily
problematic. In this sense, and as Fairfield (20@&)lains, “recognition of virtual property
rights does not mean the elimination of intelletjpramperty” (p.1097), as the “ownership of a
thing is always separate from ownership of thelleteual property embedded in a thing”
(p.1097)* Such distinction impedes, for example, the owrieritual property to own the right
to copy it. Bearing in mind such separation, “ilgetual property need not conflict with virtual
property. In fact, the two, if well-balanced, wilomplement each other” (Fairfield, 2005,
p.1097).

In spite of all this, such peaceful co-existencesdnot undermine the problem of having
virtual property governed through the law of intetual property. In this regard, and as a result,
“holders of intellectual property rights have besrstematically eliminating emerging virtual
property rights by the use of contracts called Buvskr License Agreements (“EULAS”)
(Fairfield, 2006, p.1050).

B. The Mismatch between Virtual and Intellectual Bperty

Having briefly described the dominant theories afperty in the “real” world and their
application to virtual worlds (utilitarian, desérom-labour and personality theories), and having
analysed the recent theorization of virtual progeste reach the conclusion that virtual property
is not only undistinguishable from other legallgagnized property interests (as the three main
normative theories of property seem to recognize),is also — as the theory of virtual property
argues - much similar to chattel or real propehgnt intellectual property. At this point, we
arrive at a very important preliminary conclusiatthough avatars, as items of virtual property,
present the qualities and features of tangibled(lanchattel) property, they are, nevertheless,
governed through property laws meant to regulaengible objects, that is, intellectual property

39 Fairfield (2005) argues that the naturally layenature of the internet is leading to overlappiigits of exclusion
that cause underuse of internet resources, dematingtthat the common law of property can act natlithe costs
of this internet anticommons.

40 «A property right enables the proprietor to exsectontrol over a thing, the object of propertyiast the rest of
the world” (Davies & Naffine, 2001, p.6).

1 As Richard Posner (2000) has pointed out: inteilEcproperty is characterized by high fixed casfstive to
marginal costs. It is often very expensive to @ehtt once it is created the cost of making aoldliti copies is low,
dramatically so in the case of software, where inly a slight overstatement to speak of marginat as zero. On
the contrary, “real” property interests have roygidjual fixed and marginal costs (in this sensg d@s expensive to
build a second house as to build a first one).

42 ps Fairfield (2005) illustrates, “ownership of adbois not ownership of the intellectual propertytioé novel that
the author wrote. The book purchaser owns the palybbok, nothing more. Ownership of a CD is nohewhip of
the intellectual property in the music. The musicghaser owns that copy of the music, nothing m¢uel’097).
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law. There is thus a mismatch between what virpraperty really is (tangible property) and
how it is actually being regulated (intangible pedy).

Bearing in mind such property mismatch, the nextise proceeds to describing the
current legal framework through which virtual warldnd avatars are being regulated — the IP
law framework. Inspired by the overarching questbrownership over such environments, we
will take an attentive look at the turbulent redaship between game developers and users (in
which both claim ownership) and to the particulatune of virtual worlds as “ongoing collective
works.” Those two features, which are intimatelyertwined, combined with the intrinsic
structural difference between virtual property antéllectual property pose serious problems
and difficulties to the application of IP law tortual worlds and, in particular, to the figure of
avatar.

C. Intellectual Property Law and Avatars

Intellectual property Law has undoubtedly beenrfan legal tool used to govern and
regulate avatars. There are many reasons behmdttbice. Firstly, IP law is the primary area of
law dealing with online games, category in whicttual worlds are included and where avatars
“inhabit”. Online games are typically protected dnpyright, area of law which occupies a large
and important place within broader intellectualpgeay law. As such, and in terms of copyright,
electronic games are protected by copyright asitaiglial works™? ** In this regard, the U.S.
Copyright Act defines an audiovisual work as a eserbdf related images, together with
accompanying sounds, intrinsically to be shownHhgyuse of machines or devices, regardless of
the nature of the material objects in which the kgoare embodie®. Furthermore, Reuveni
(2007) considers that virtual worlds exhibit theativity, originality, fixation and tangibility
requirements of copyright law, qualifying them foopyright protection as audiovisual works.
Such protection encompasses the ganie and the game stofy.Moreover, electronic games
are registered with the U.S. Copyright OfffCe.

Secondly, the EULAs, the agreements establishesleest game developers and players
defining the entrance conditions of the lattertte online worlds and the rules governing their
behaviour within the corresponding virtual worldtea display many legal notions pertaining to
intellectual property law. Terms such as patemésleémark and copyright are easily found in the
drafting of those agreements. The “property legaintnology” used in EULAs to characterize
and classify game characters and items is, thugsjfesa and evident. Furthermore, as we can
deduct from the language used in the EULAs andimgerialistic’ statements of control,
copyright law is commonly (if not abusively) useg ¢l|ame developers in the EULAS to retain
complete and absolute ownership over the charagarse-items and creative works produced
and developed within virtual worlds.

“3 Lewis Galoob Toys, Inc. v. Nintendo of Am., In@864 F.2d 965, 967 (9th Cir. 1992).

* Copyrightable works of authorship include literarjusical, dramatic, choreographic, pictorial, audi
audiovisual, and architectural works, 17 U.S.C.agasphs 102 (a) (1)-(8) 2000. Freedman (2005),isnatticle
“Machinima and copyright law” suggests, insteads tiategorization of virtual worlds as “architectunaorids”,
another type of “works” protected by copyright.

%517 U.S.C. paragraph 101.

“6 Micro Star v. FormGen Inc., 154 F.3d 1107, 1116 (ir. 1998).

“"Ibid, p. 1112.

8 World of Warcraft, for example, was registeredNavember 24, 2004, as a videogame, in the U.S. Qgigy
Office (http://www.copyright.goy/by Blizzard Entertainment.
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Moreover, IP law arguments are often used by gdenelopers to assert their rights over
in-game property and to preclude certain actiondertaken by player5. In this way, game
owners resort to copyright law as their legal b&siprohibit sales of characters or other virtual
items which take place against the virtual worldisn rules and policy® ** In the view of the
game owners, the auction of characters and itefnisige their established copyright. In this
matter, “one of copyright's exclusive rights - thight to prepare derivative work¥” — is
frequently cited by game providers as the legaisbsigpporting their actions to shut down out-
of-game trading or out-of-game creative expressi@#rlick, 2005, p. 436). In order to assert
their rights, companies often proceed to erasiaggyl accounts or to work with auction websites
in order to remove in-game items for sale. In addjtand on the other side of the dispute,
players often assume that avatars are potentiasitef property and specifically intellectual
property. As such, IP law figures as the law md&troapplied in disputes over these characters.

Finally, the fact that virtual worlds are built upthe idea of property constitutes a further
argument for proposing IP law as the departure tpimn the analysis of virtual worlds and
avatars. In this sense, virtual worlds are by hdsed on a “property paradigm” (Lastowka &
Hunter, 2004), having their structure and foundetisettled upon a logic of property. As
commented by Lastowka and Hunter (2004),

“Central to the operation of most modern virtualrlads is a property system, with all of
the familiar real world features of exclusive owstep, persistence of rights, transfer under
conditions of agreement and duress, and a currsysiem to support trade (p.30) ... virtual
worlds all cleave to familiar real world expectatsoof property systems. This may be as a
consequence of resource scarcity. No modern vinualld allows for unlimited resource
creation, so the laws of economics operate mut¢hegsdo in the real world({p.33)

Further to being the main instrument governing aedulating virtual worlds, it is
important to note that the application of IP law this domain (and in general) has been
grounded upon utilitarian principles and objectiviesthis context, and taking into account that
the Anglo-American copyright system is based iseupohned by utilitarian considerations, one
should acknowledge that utilitarianism — as the tnmmgoular among the theories of IP — is
fundamentally concerned, when shaping propertytsiglvith the maximization of net social
welfare. The pursuit of that end, in the contexindéllectual property law, “requires lawmakers
to strike a balance between, on one hand, the pofaexclusive rights to stimulate the creation
of inventions and works of art and, on the othee, partially offsetting tendency of such rights to
curtail widespread public enjoyment of those caead’? (Fisher in Munzer, 2001, p.169)

“9See, among others, MDY Industries, LLC v. Blizz&rtertainment, Inc., No.CV-06-2555-PHX-DGC, 2008U
Dist. LEXIS 53988 at *5-6 (D. Ariz. 14 July 2008).

0 The practice of sales of game items through “dithe-game procedures” is described by the termnifag.”

1 Examples of out-of-game sales of in-game items lwarfound in popular auction websites, such as eBay
Yahoo, which normally display in their catalogue$ish of avatars and other in-game objects. Theepaf such
items depends on the amount of time, effort antll #idt the seller took to develop, create or acgjtihem through
ordinary game play. For two illustrative exampldsoat-of-game auctioning of in-game items comingsel to
judicial scrutiny, see Garlick (2005), pp. 428-430.

2 The 1976 Copyright Act, 106(2)
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D. The Question of Ownership within Virtual Worldand the Turbulent Relationship between
Game-Developers and Users

The question of who owns the virtual world has bedthout doubt the main one
structuring the legal debate on this area. Thistje which has been repeatedly approached
through the parameters of ownerstifas been inflaming the legal minds, instigatiniedent
legal theories and applications to these new aidlfonline environments. The conflict over the
ownership of virtual worlds has opposed two maii@c- game developers and us&rs.

Game developers, on the one hand, as the creatdrgesigners of these worlds, feel
entitled to assert their ownership over what theaed® The large amount of money invested
in the construction and maintenance of these woddsied out by big media and audiovisual
companies driven by a business-profit orientatipropels that feeling of ownership. On the
other hand, users are not mere passive consumeasfiafshed product. Virtual worlds, as
particular types of online games, introduce a newrg of experience where consumers buy the
entertainment to produce their own entertainmemtrl{€, 2005, p. 423). This hybrid role of a
consumer/ producer has been described as thataoinducer” (Garlick, 2005). As such, users
participate in the construction and developmentthafse worlds, raising buildings, creating
objects and elaborating their avatars - reasons/ifich they also believe to have a word in the
ownership and right of property over virtual chaeas and items.

The liaison between game developers and users msiltaneously beneficial and
detrimental to both actors, resembling, in thisseer sort of “love and hate” relationsAfgn
any case, the relationship between them is straibfuuneven and unbalanced, pending clearly
in favour of the game companies. The position @esiority of game owners towards users and
the lack of autonomy of the latter regarding themfer has been well documented in the
literature. In fact, to illustrate the disequililom of powers and rights between these two actors
within virtual worlds, scholars have referred tocarrent default rule of nearly absolute
wizardocracy (Lastowka & Hunter, 2005) to dictatops of the most absolute kind (Lastowka &
Hunter, 2003) making comparisons with sciencedittiartificial environment Hollywood

%3 Property disputes have always been present ihigery of virtual worlds, making their mark alraaith the first
versions of virtual worlds — the text-based envinemts MUDs and MOOs, as Lastowka and Hunter (268g)ain:
“...even within the community-minded LambdaMOO, tl@cepts of ‘property’ and ‘ownership’ in virtualsass
surfaced almost immediately. For instance, in thdiest stages of LambdaMOO, a dispute arose oher awned
the air-space over privately-owned territories, shhbecame an important issue for the navigatioaimfaft” (p.
35).

% The terminology regarding these actors has begnrigh and diversified. Game Companies have atsmtralled
Game owners, Game Designers and Platform OwnenmneGaperators, Game Developers, Game Developers-
Publishers, Game providers, Proprietors, “gods” ‘avidards”; as for Users, the terms Players, MMORpi&yers,
Participants and Gamers have also been used; vghfmedvatars, the expressions Player-charactengracters,
Cyborgs and Proxies can also be found in the titeea For a criticism to the widespread use of temmthis field,
see Jankowich (2005).

% |n fact, and as we have seen, the EULAs confimm Wiery same reasoning.

% Jankowich (2005) employs a biological metaphatitstrate such relationshigithe proper way to view the new
interaction between proprietors and property-owrpagticipants, whose characters inhabit the prégnsé virtual
worlds, is a mutualistic symbiosis. In biology, aitoelistic symbiotic relationship exists where temanisms
engage in a mutually beneficial relationship (p9R0.. Characters are created to exist in the virgpeces and
proprietors are dependent on character presenceoaiability for the success of their worlds” (1.02.
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movies (Jankowich, 2008},or applying the classical medieval metaphor ofllards and serfs
(Jankowich, 20055

This fundamental power imbalance (Jankowich, 208%isting in virtual worlds is
explained by the fact that game developers aregdie keepers of technology and law
concerning virtual worlds. In this sense, game owage, on the one hand, the code-makers, that
is, the ones creating and operating the softwan@itfh which they build, design and maintain
their worlds. Such technological privilege perngesmers to alter all the software instructions
and rules that compose every aspect of the virtaalds, giving them the ability to unilaterally
change, delete, produce and create any elemengirpeg to these computer-animated
environments. Through code, game producers becoemelirge “puppet-masters”, keeping
absolute control over what happens in the puppestth - the virtual worlds (Lastowka &
Hunter, 2003§? In fact, taking into account Lessig’s golden rthat code acts in cyberspace as
a true regulator - as law -, (Lessig, 1999) gameeldpers “provide the law, courts, constitution,
and the very physics of existence” (Lastowka & HunR003, p.9) in these interactive spaces,
retaining the possibility to dictate player’s belwanr within their worlds.

Furthermore, and amounting to the technologicalrdjaaship and supervision, game
producers are also “law-makers”, retaining a legahopoly in the regulation of virtual worlds
by means of contractual law, that is, by unilatgrdtafting and imposing upon players the End-
User License Agreements (EULA®)The EULAs, as agreements through which players are
granted access to virtual worlds, complement tluecestablishing a set of terms and conditions
for playing the game that cannot be effectivelytomlied through the software implemented in
the game. A classic example of such rules is teertien of property rights — namely copyrights
- over all the content of virtual worlds in favoof game developers. Taking into account such
non-equal footing state of affairs, users are, ,tlsubject to arbitrary and unilateral decision-
making by gamers, who — through code and auth@itadEULAs - are that world’sle facto
authority (Lastowka & Hunter, 2008).

" “The Matrix and similar movies explore highly sigtfcated technology-generated artificial enviromtsewhere
individual autonomy turns out to be far more lirdithan the level of technology would suggeg&ldnkowich, 2005,
p. 174)

8 “A medieval metaphor, however, is even more appate for virtual worlds populated by property-less
participants. In such worlds, participants payutémoney to their game proprietor overlords tovent being
killed (account termination), and anything theyguroe (their intellectual property) belongs to theid except what
participant serfs are allowed to retain for suppddankowich, 2005, p. 203)

9 In this sense, Lastowka and Hunter (2003): “virwerlds are representational creations of consedibiuman-
written code that designers can manipulate wittoomoon precision” (1 10)

% The client software and the use of the game aemsied to the player through these EULAs. Sucheatgats are
normally displayed in the screen of a computerrdfte software of the game has been installed,jnieguhe player
to tick on the “| agree” button in order to staldying. This license can, nevertheless, be exmbtither forms, such
as in printed form with the software package opldiged on the game developers website — or any icatidn
thereof. Such agreements also go by the namehahfsvrap” or “clickwrap” agreements. Julian Dibbsliggests
that “EULAs are perhaps better understood as aiwgrdmbodiment of the social contract idealizedRmysseau,
Locke, and other theorists of democracy” (Dibb2006).

®1 The description and critical assessment of thasidend solutions proposed by the scholarly legataliure to
appease the tumultuous relationship between garaapeers and players goes beyond the scope ocattite. For
the suggestion that virtual worlds should be cos®d as associations or corporations, proposingwamodel of
agreement, conceived along the lines of corpoate see Ung-gi Yoon (2005), David Johnson (200452G0hd
Edward Castronova (2005). Such “corporation apgroanvisages the establishment of a common erditypéd by
both gamers and players, which would balance thefsgghts and duties between these two actolewaig for the

24



Journal of Virtual Worlds Research - Strikm@alance between Property and Personality 25

IV. Special Nature of Virtual Worlds and the difficulties in applying IP Law to such
environments

Virtual worlds, as important steps in the age afspral and participatory media®® in
which people no longer only consume but also algtiparticipate in the media, challenge the
traditional boundary author / consumer in whichld® is settled upon. The fact that virtual
worlds take on board permanent contributions ofuse the design and development of their
environments (in a sort of double or co-authorshiih the players) renders the task of finding
an appropriate legal framework under the auspi¢d® c.aw a very problematic and intricate
one. The conflict between game developers and ,usescribed above, reflects the special
nature of virtual worlds, as works of collaboratigethorship between the owners and the
participants. While the owners set the stage ofwibbeld, the users populate and develop it,
adding up to the initial scenery their own artisti®ations. As such, users take an active,
entrepreneurial and creative role in virtual worldeing responsible for the creation of their
avatars and virtual objects, and for the sub sattpledevelopment of those platforms. In this
particular feature lies the special nature of thsgronments, seen by many scholars as ongoing
collective projects (Balkin, 2004), cooperative gwotion processes (Humphrey, 2004) and
works in progress, rather than finished producslygor consumption (Yoon, 200%).

The cooperative nature of virtual worlds explaitisus, the difficulties behind the
application of copyright law to these environmenike clear cut attribution of authorship to a
given creation entailed by copyright does not f&ivin the case of virtual worlds. The tendency
of Copyright doctrine to presuppose that a creatioek has a singular authBt,and that the
product of that singular author remains static ofitoed *® clearly contradicts the collaborative
authorship and evolving nature of virtual worlds.other words, “the binary nature of copyright,

latter to participate on an equal-footing basishwtite former in the governance of the virtual worgbr an
architecture of freedoms with constitutional sigrafice in virtual worlds (freedom of play, freeddondesign, and
freedom to design together), as a way to harmothigerelationship between game developers and plagee
Balkin (2005). The “constitutional approach” intenid resolve the imbalance of powers and rights ¢herently
characterizes the relationship between developetphkayers through the attribution and protectiboanstitutional
freedoms to those actors. Such approach is thepleamented with models of regulation (the companyrtanodel
of regulation and the place of public accommodatimdel), which, taking into account those very sdraedoms,
would ensure the protection of player’'s interestEircumstances where their rights could be undeethiby the
game producers.

2 Among the audience. A survey of new metllee Economist, April 2006. Retrieved September 28 from
http://www.economist.com/surveys/displaystory.cfio®g id=6794156

% This participatory age is also reflected in othepular phenomenon present in the net, such as plyS and
“YouTube”, among others, which also give a predantrrole to the user.

% Constance Steinkuehler (2006), in her essay “Taegte of play”, discusses, in the context of Lireatye ways
in which the game that is played by the participastnot the game that designers originally hachiimd, but rather
one that is the outcome of an interactively stabdi “mangle of practice” of designers, playersgéme currency
farmers, and broader social norms.

% SeeAalmuhammed v. Lee, 202 F.3d 1227, 1233 (9th @A (defining an author as “the person to whom the
work owes its origin and who superintended the whuolork, the ‘master mind™ (quoting Burrow-Giles
Lithographic Co. v. Sarony, 111 U.S. 53, 61 (1884)pdsay v. R.M.S. Titanic, 52 U.S.P.Q.2d 1609136
(S.D.N.Y. 1999) (“An individual claiming to be amthor for copyright purposes must show ‘the exiséeaf those
facts of originality, of intellectual productionf thought, and conception.” (quotinBurrow-Giles 111 U.S. at
58)); See alsaChon (1996)(discussing and challenging the notion that a paldr creative work has one particular
author).

% SeeBurk (2000).See alsol7 U.S.C. paragraph 101 (2000) (defining fixatioid); paragraph 103 (discussing
derivative works); Mai Sys. Corp. v. Peak Computec., 991 F.2d 511, 516-18 (9th Cir. 1993) (distus
fixation).
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which is dependent on a division between eitheh@uand reader or artist and copier, fails to
anticipate the collaborative creation occurringimual space” (Reuveni, 2007, p. 272).

One could then resort to some types of collabasaiuthorship foreseen in the U.S.
Copyright Act, such as joint-works, works made Fare, collective works and compilations.
However, these forms of collaborative works algbttacapture the particular nature of virtual
worlds. These categories rely on the legal fichba single author in the context of collaborative
authorship and treat the final work as if it wehe work of a single guiding geni@5These
categories also render player alterations to Mireumwironments “at best unrecognized, and at
worst illegal” under copyright law (Burk, 2000, 8)2— referring to the manipulation of digital
texts. The intentionality of authors required undepyright law to qualify as a “joint-work® or
the requisite of an employment relationship forveotk made for hire® are, for example,
clearly missing in the relationship between gamestigers and players within virtual worlds.

The “test-case” most often analysed in the liteato prove the inadequacy of IP law in
protecting in-game creative works produced withiriual worlds has been the sale of virtual
items in real market® namely avatars. These sales escape the rules@retpres stipulated by
the game companies, taking place outside the boiesdef virtual worlds,' namely in auction
sites such as eBay or Yahoo. Users simply advdtiseirtual products that they have acquired
or developed in the lists of those sites (the npmeerful an avataf is or the more rare a given
item is, the higher their bidding price in the aostwill be) and, having found a buyer and
received the money through bank transfer, therselén transmits to the buyer the details of his
account in the game, giving him the access andraloot the avatar or, in case of any other
virtual item, arranges a meeting of avatars with blyer in the virtual world to conclude the
transfer. This process, known as “gold farming’p@ses the vulnerabilities of copyright law in
regulating virtual worlds. Such sales, in fact)strate the general failure of intellectual propert
law to protect digital content creators and theorkg (Stephens, 2002). The shortcomings of
copyright law in this field leave “... the practicd avatar sales in a legal netherworld”
(Reynolds, 2003a, p. 11), as neither the users tleveight to sell avatars as abstract items of
property and neither the game developers haveigheto stop or regulate the trade (Reynolds,
20034, p.11).

A. The Two Problems of IP law

The collaborative nature of virtual worlds, the ffireency of copyright, and the
characterization of avatars as persistent exterdfidine users’ personality expose, thus, the two

67 SeeBurk (2000), (discussing the difficulty in applyitigaditional copyright law to collaborative digitaiorks of
authorship).

% A “joint work” is a work prepared by two or morethors with the intention that their contributioms merged
into inseparable or interdependent parts of a pnitdiole. 17 U.S.C. paragraph 101.

%9 A “work made for hire” is (1) a work prepared by employee within the scope of his or her employmgn
U.S.C. paragraph 101.

"0 Such test-case is also used by scholars to spe@arahe question of ownership of game developlargérs over
characters and in-game items within virtual worlds.

" There are virtual worlds which provide their imaf auction services for items and characters ipémgato their
world, such as the “Station Exchange” from Sony's vefQuest |IlI, available at
http://stationexchange.station.sony.com/

"21n World of Warcraft, the level of the differentatars (evaluated in terms of skill, intelligenabijlities, powers,
etc) ranges from 20 to 50, www.worldofwarcraft.com
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main problems that IP law encounters when regugatimtual worlds: the “dogma” and the
“mirror” problems. While the dogma problem undeelinthe IP law utilitarian “distortion,”
recognizing that the current application of intefleal property law in virtual worlds is failing to
follow the utilitarian principles that it shouldrgvoking an unbalanced and abusive distribution
of rights between the game developers and the (#legtimately favouring the former); the
mirror problem reveals the insufficiency of thelitdrian view over property rights in capturing
the full complexity of the avatars. In other wordsstrictly utilitarian view of IP law is argued to
only perceive the avatar as a property item iredgsnomic vest and pecuniary value, failing to
perceive the virtual character according to itstismmtal value and personal bond established
with the user, that is, as a persistent extensioth® user’s identity and personality. In this
regard, the problem has been termed “mirror” ineottd illustrate the idea that one sees himself
in the objects, capturing thus the Hegel idea opprty as “embodied personality” or Radin’s
“property for personhood.”

In what follows, we will describe the dogma problefrcopyright — according to which,
IP law’s current codification in the EULAs is remitey the authorship attribution of creative
works to virtual worlds users a very difficult (ifot impossible) task. Confronted with such
problem, we propose the representation of virtuaidldg through the image of jigsaw puzzles.
Such metaphor, furthermore, will serve as an opmralt criterion through which the
“problematic” authorship over avatars can be calyeasserted. While the first problem (the
“dogma” one) can still be solved within a utilitani understanding of IP law applied to virtual
worlds, the second problem questions that very saitirian justification, calling our attention
to the other important dimension involved in théatienship between users and avatars: the
personal attachment and the self-identificationcpss the users develop with their avatars. In
this sense, it is argued that utilitarianism does eapture the whole complexity of avatars,
focusing solely upon the economic component andevaf the latter, and thus neglecting the
“mirror effect” of avatars, that is, the personaléxtension and the self-identification process
that also characterizes the relation between teearsd the avatar. As such, in Part VI — entitled
“beyond the puzzle” —, we will analyse the “mirrggtoblem, proposing the theory of “Property
for personhood,” authored by Margaret Jane Radirg possible solution. But before, we shall
address our first problem: the dogma one

B. The “Dogma” Problem

Looking briefly at the main objectives and prineipljustifying property rights, namely in
the US, one soon realises that property law follawsilitarian “dogma.” In this regard, the US
Constitution is clearly inspired by utilitarian we over property, stating as underlying
justifications for property the endorsement of a@@rtpolicy goals, such as promoting the
progress of science and useful &ftsFollowing the utilitarian reasoning, the fundansnt
premise of copyright law is that creative works éfénsociety as a whol&. In this sense, and
continuing with the example of the U.S., copyritsw is intended to maximize the production
and dissemination of creative expressidproviding creators with economic incentives inerd
to encourage the production of creative works tmatcomitantly yield tangible benefits to the

®U.S. Const. Art. |, paragraph 8, cl. 8
" See, e.g.Campbell v. Acuff-Rose Music, Inc., 510 U.S. 5698-79 (1994).
> Goldstein (2003) paragraph 1.14.
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public.”® As such, “U.S. copyright law is said to be utiiite because it offers private incentives
for the purpose of realizing this public objectivésarlick, 2005, p. 436) The monetary reward
given to creators is, thus, a secondary considerdiiing in the shadow of the copyright’s
primary concern — the general access to literadyaatistic works as a public godd.

Nevertheless, due to the peculiarly collaboratis&ure of virtual worlds and taking into
account the dominant utilitarian objectives of lietual property law in the US, one can claim
that IP law, when applied to virtual worlds, islifag to follow its own utilitarian “dogma” and
its fundamental principles. On the one hand, cgbyis current codification does not recognize
the user’s creative works and contributions withirual worlds. On the other hand, copyright —
as a “law primarily designed to encourage and ptatesative expression.” (Garlick, 2005, p.43)
— should provide for the player’'s creative worktpation. In other words, copyright is blocked
in its current legal drafting and interpretatioailihg to attain and pursue its primary goals and
concerns.

In this aspect, one should not forget that the ridi@g utilitarian objective of IP Law,
namely of copyright, is to maximize the creatiord alissemination of creative works. Virtual
worlds, as places of imagination and creation,caitfn not envisaged by current copyright
drafting, should not be precluded from copyrigtlitsndational rationales and assumptions. In
this sense, if technological change has renderggright’'s terms ambiguous, copyright law
must be construed in light of its fundamental psg=s® In sum, the creative effort and artistic
work entailed by the user should not be neglected disregarded in copyright's current
framework and interpretation, but valued and prtet¢hrough IP law’s principles.

Consider[ing] the stated overriding utilitarian pase of U.S. copyright law — to
maximize the creation and dissemination of creatigeks — how is it that the grant of exclusive
rights to game providers is deemed likely to achiévat purpose, but that the recognition of
online gamer rights is not? (Garlick, 2005, p. 455)

Since the grant of exclusive rights to game prawde made possible through the
EULASs, an answer to such question should entad-mterpretation of these End-User License

® SeeSony Corp. of Am. v. Universal City Studios, Ind64 U.S. 417, 429 (1984); United States v. Paramoun
Pictures, 334 U.S. 131, 158 (1948) (“Reward to dbthor or artist serves to induce release to th#iguof the
products of his creative genius.”).

" E.g, Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 49%. 340, 349-50 (1991) (“The primary objective of
copyright is not to reward the labor of authorg, ‘bm promote the Progress of Science and useftd.Ar. . To this
end, copyright assures authors the right to thegiral expression, but encourages others to uddly upon the
ideas and information conveyed by a work.” (quotiddgs. CONST. art. |, paragraph 8, cl. 8) (altenatio
original)); Sony Corp 464 U.S. at 429 (“The monopoly privileges thatnGress may authorize are neither
unlimited nor primarily designed to provide a spégrivate benefit. Rather. [sic] the limited grasmta means by
which an important public purpose may be achieyedwentieth Century Music Corp. v. Aiken, 422 U151, 156
(1975) (“Creative work is to be encouraged and rde, but private motivation must ultimately setlre cause of
promoting broad public availability of literatureusic, and the other arts.”); Mazer v. Stein, 34%.L201, 219
(1954) (“The copyright law . . . makes reward ke towner a secondary consideration.’. It.is ‘intended . . to
afford greater encouragement to the productioniteraky [or artistic] works of lasting benefit the world.”
(citations omitted) (first bracketed alterationoinginal)).

8 Twentieth Century Music Corp. v. Aiken, 422 U.511156 (1975) (“The immediate effect of our coptilaw

is to secure a fair return for an ‘author’s’ creatiabor. But the ultimate aim is, by this incestito stimulate
artistic creativity for the general public good. .When technological change has rendered itsalitegrms
ambiguous, the Copyright Act must be construedgint lof this basic purpose.”) (internal citationsitied).

28



Journal of Virtual Worlds Research - Strikm@alance between Property and Personality 29

Agreements. As we have alluded before, the EULAsefdhe players to waive any property
rights before entering the virtual world, prevegtithem to claim any sort of ownership over the
items they create and produce. As a result, theegdauelopers retain all the property rights over
virtual worlds, framing copyright within the prerais established in those contraGtgeaving
aside the question of whether private contracts sapersede elements of the intellectual
property law regim& courts should interpret the terms of those cotgrag light of the
copyright’s utilitarian foundational principles andnstitutionally enshrined. Those principles, in
my understanding, should allow for the recognitminvirtual artistic and literary creations
authored also by the players, envisaging the expard the real public domain, and thus the
public good. The policy would then be to encouragEative works so as to increase the public
good. In this sense, virtual worlds should be seemot only as games, but as mediums through
which creators can contribute to the public goodboth virtual and real environments”
(Reuveni, 2007, p.296)

The “dogma problem”, furthermore, causes copyrigiv to reward and value only some
authors and not othe?5.In other words, copyright law constructs a veryroa conception of
author, in which game developers are, within virtwarlds, the only ones allowed in. The
removal of users from any kind of authorship eatitents, leaving their contribution “not just
undervalued but unvalued” (Garlick, 2005, p. 4533 )lue to what Mia Garlick (2005) calls the
“problem of the Romantic Author” (p. 455).

Players are thus ostracized “precisely becauseateyot perceived as equivalent to the
Romantic author, for whom creativity occurs indegemtly. When compared with the Romantic
author, online gamers who commercialize or relylt@ncontent of games for creative expression
will be deemed to be ‘free riding’, even ‘piratingn the hard labor and genius of these more
genuine authors, adding nothing which society aersiworthy of reward and encouragement.”
(Garlick, 2005, p.457)

In theoretical terms, the proposition is simple dan: if IP law is to be interpreted
according to its primary utilitarian objectives, pgoight protection to the player’'s original
creative works within virtual worlds should be rgoed and granted. In practical terms,
nevertheless, the question is far more complicdtesv can one evaluate if a user’s contribution
to the virtual world amounts to an original andatiee work worthy of receiving copyright
protection? In order to answer the question andyas@aorrectly the nature of the contribution
provided by the user, we propose the “jigsaw ptizedetaphor as a tool to carry out such
examination.

Bearing in mind that the user’s highly participgtoole in virtual worlds (as a conducer)
challenges the current EULAs drafting and corregah in-game practices, which distort a
correct utilitarian understanding of property atition in virtual world€? we propose a new

9 “t is unfair to permit a powerful contracting parto enrich itself at the expense of a powerleamer by
extracting the gamer’s intellectual property rightsthe price of admittance to the virtual worl&e(veni, 2007,
p.304)

8 The analysis of the validity and enforceabilitytbé EULAs and the relation between copyright aoatract law
go beyond the scope of this article. For a detalezbunt of that issue, see Reuveni (2007).

81 Garlick (2005, p. 457) citing David Lange, At playthe field of the word: copyright and the constion of
authorship in the post-literature millennium, 558w & Contemp. Prohsl39, 143 (Spring 1992).

82 And in the view of others, challenging the verpdamentals of copyright law (Garlick, 2005, p.454).
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way of seeing and analysing virtual worlds, whiatpés to cover and explains these virtual
intricacies and subtleties — Jigsaw Worlds.

V. Jigsaw Puzzle

jigsaw (puzzlenoun

1 a picture stuck onto wood or cardboard and cubiimtegular pieces which must be joined togetharectly to
form the picture again

2 a complicated or mysterious problem which can didysolved or explained by connecting several giefe
information®®

puzzle over stiphrasal verb

to try to solve a problem or understand a situatigrthinking carefully about f

Virtual worlds, just like the term jigsaw, can repent both a puzzle cut into pieces
which can be joined together, as well as a comiglitgroblem difficult to solve. The first
section of this part will deal with the “virtual-wd-puzzle,” applying the jigsaw metaphor to
those environments and explaining how such termbmmused to explain the workings and
dynamisms of virtual worlds. The second sectionl wakkle the *“virtual-world-problem,”
revisiting the IP law questions and problems dagvirom the “distorted” utilitarian application
of copyright to these environments. The idea is ttuuoffer a tool and a criteria through which
copyright can be better understood (and hopefalbglied within the utilitarian framework. The
final section of this essay will, instead, focuonphe issues that go beyond the jigsaw and the
utilitarian scope, crossing the boundary betweepgnty and personality.

A. Virtual World Puzzle

Imagine a jigsaw puzzle composed of millions ofedié#nt pieces, each one with different
shapes, sizes, colours and functions. Some of e would be musical; others would be
textual while the remaining would be graphical onds would be a special jigsaw, as those
pieces could be combined together in an infinitedpginative way, fitting together in a billion
of different manners to make an endless rangeff#frent constructions, characters and settings.
The jigsaw would be fun, compelling and challengivgu would spend long hours playing
around with the pieces, moving them from one sidéh¢ other, fitting and putting them together
in all sorts of ways and manners. Moreover, you ldi@hare this jigsaw with thousands or
millions of other people, each one assembling thegs in a different but harmonious way.

In order to do the jigsaw though, some conditionsii have to be respected. First of all,
the jigsaw puzzle would not be yours. What you hadght was not the box with all the pieces
inside, but a license giving you the right to ople® box and play with the pieces. Secondly, you
could not keep to yourself any of the constructipog had made with the pieces, as at the end
you would have to return all the pieces and puintieside the box. In other words, as long as
the pieces you used to make constructions with wWerenes given by the owner of the jigsaw,

8 From Cambridge Advanced Learner’s Dictionary, ke at
http://www.dictionary.cambridge.org/define.asp?ké2681&dict=CALD
8 Ibid., available at http://www.dictionary.cambridge foefine.asp?key=100863&dict=CALD

30



Journal of Virtual Worlds Research - Strikm@alance between Property and Personality 31

the latter would be the owner of all such constamst. Those constructions, nonetheless, would
continue to exist on the next day, as the jigsawld/be persistent and continuous. Nevertheless,
the owner of the jigsaw could, at any time andiatwill, introduce more pieces, change some
and delete others. The owner could even take thxeftoon your hands, prohibiting you to
continue playing. What kind of jigsaws are thesefzzied? Welcome to the virtual-puzzle-
worlds.

Jigsaws share important features and charactarigith virtual worlds, fact which can
be used to explain the composition and the functgpof the latter. Jigsaws are not presented to
us as products already made and constructed, thdteg are cracked into pieces which we have
to join together. No one buys puzzles already m#ue;fun of it is to make them! Just like
virtual worlds, the idea is to build those worldsdao construct our character from scratch —
fitting together the pieces that the game develspeplies to us. In this sense, both jigsaws and
virtual worlds are continuous and collaborativej@cts, requiring the time and skill of players.
In this sense, the profile of a jigsaw user coroesis to the profile of a virtual world user, as
both fit the model of a conducer, that is, of adkiof hybrid consumer/producer who buys
entertainment to produce their own entertainrfient.

Furthermore, the pieces and the process of contpihiem together to form the jigsaw
reflect, metaphorically speaking, two different @sfs of the virtual world’s own processes and
mechanics. On the one hand, jigsaw pieces repréleriits, as the most elementary unites
composing the game. In a way, and looking rathedelly at the technicalities of game play,
playing in virtual worlds (and online games in geieequates to be manipulating bits in a
database. As a result, bits, like jigsaw-pieces,pait together and inserted in a determined place
within a database in order to attain a certaincéffie produce something in the game. The
possibility of the jigsaw owner changing, deletiag introducing new pieces, as mentioned
before, corresponds to the role of game developsrgode-makers, operating the software
through which they control every aspect of thewakworld. On the other hand, the fitting of the
pieces together represent also the accomplishnfequiests and the resolution of enigmas and
puzzles that make up the game and challenge tlyergfaln this sense, and according to game-
designer Will Wright, the game represents a problendscape. According to Wright, while
most games have small solution landscapes, in whigte is only one possible solution and one
way to solve it; the games that tend to be moratre, have a much larger solution space,
allowing the player to potentially solve this preisi in a way that nobody else Kas.

In terms of game design, the jigsaw metaphor dlgstiates the two “spaces” involved
in the conception of online games, that is, thesylility space” and the “topography spaf®.”

8 Garlick (2005), p. 423 (citing “Sims, BattleBoGellular Automata God and Go, a conversation witli Wright
by Celia Pearce, 2 International Journal Of Computer Game ResearciJuly 2002), at
http://www.gamestudies.org/0102/pegrce
8 n this aspect, we are referring essentially ttual worlds which establish goals, missions anedbves, such as
the defeat of a given monster or the discovery oérain treasure in the so-called “sword-and-sgtogames like
“World of Warcraft” and “EverQuestll”, or “socialfjoals such as finding a partner and getting mainetrhe
Sims Online”. Open-ended worlds such as “There”‘@watond Life” have no plotline or goals, “merelydnsisting
in social platforms.
8 pearce, C., Sim®attleBots, Cellular Automata God and Go, a cesaton with Will Wright 2 International
Journal of Computer Game ResearchJuly 2002. Retrieved September 12, 2008 from
glgttp://www.qamestudies.orq/OlOZ/pearce

Ibid.
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As such, a user in an online game is free to chaasember of actions — the possibility space —
within a set of pre-determined constraints — theogwaphy space. Thus, in a sense, players
determine their own game within the series of patans set by the game provider (Garlick,
2005, p.424).

In the jigsaw the process is similar to the oneiitual worlds® in the sense that a user is
free to make the puzzle at his own way (havingisidisposal a million of different ways to do
it, starting from the corners or from the centreing it in parts, etc) but within the constraint of
having to attain, at the end, a given image reprtesiein the jigsaw as a whole. The distinction
between the possibility and the topography spa&esyell as their respective sizes comparing
with one another, touches the issue of controhefgame developer over the user in the game, as
well as the degree of freedom that the latter htsmthe virtual space. In this sense, the bigger
and more complex an image of a jigsaw is, the rmorestraint®’ a user will have in joining the
pieces together

B. Virtual World Problem

The image of virtual worlds as jigsaws can alsabeful in the analysis of the questions
and problems that these new digital environmentsep intellectual property law. Such
difficulties, as we have seen, derive from the atmdrative nature of virtual worlds, where the
player takes an active and artistic role, investimg, effort and skills in the development of in-
game items and in the creation of characters. Aesalt, and as we have already seen, a conflict
between game developers and user has been formeedh®vquestion of ownership over these
virtual assets. The complexity of the question wfership in virtual worlds is especially
reflected in its most salient feature — the avatam which the combined efforts made by both
game developers and players in its creation an@ldpment also converge. As a result, the
guestion that urges to be answered concerns therahtp over avatars. Who exactly owns the
avatars — the company that creates the game, oplélyer whose time and effort brings the
avatar into existenc?Who should be considered the author of the avater game developers
or the players? Who is the puzzle maker, the oaerttade the pieces or the one that puts them
together?

Such question is problematic and difficult, as trégins and birth of avatars are
somewhat nebulous. On the one hand, the charaateralready pre-defined by the game
developers. As such, even the most advanced andrfdvavatars have all been programmed
beforehand by the game designers. The set of @sbthat compose the avatar, such as the
character’s physical characteristics — includinglyoproportions, facial features, clothing and
skin colour — or even the avatar's psychologicaialijies” were all formerly set by the game
developers. Recurring to our image of a jigsaw,ghéng concerning the appearance and the

8 Obviously the level of creativity and interactiparmitted in virtual worlds is completely differefiom the one
allowed in the making of jigsaws. Nevertheless, &mdthe purpose of illustrating the player's freed and
constraints in virtual worlds — distinguishing beem possibility and topography spaces — the jigsaxze
metaphor stands.

% Meaning, in this case, difficulties.

°1 Julian Dibbell Owned!, State of Play 138 (subsiiiy the terms “game-world economies” and “economyth
the term avatar)

%2 |n the Sims Online is even possible to chooseatimlogical sign, the aspirations, objectives dasires of our
avatar.
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attributes of our avatars have been previouslyasdt established (just like the overall picture
craved in a puzzle), being afterwards cracked Bm@ll pieces that the player has to join
together. As a result, the contribution of playarsuld merely be an investment of time,
involving “... the selection and arrangement of peteimined images and plotlines of game
providers” (Garlick, 2005, p. 4585,just like a player fitting together a group of jutefined
pieces of a jigsaw-puzzfé.0On the other hand, “complex characters requirelteds of hours to
create, and although the game developers havesdrda potential for these characters to exist
by programming them into the software code, theyndbactually appear in the game until a
player has invested a significant amount of timeou@rcoming game obstacles to build the
character” (Stephens, 2002, p. 8). In “puzzle tgiie players argue that the amount of time
spent in putting the pieces together to do theajigshould entitle them to claim property rights
over the puzzle. In addition, the investment ofetiand skill creating and developing the
character sparks in the player a feeling of owripretier the avatat’

In terms of attributing intellectual property rightver avatars, and following the jigsaw
puzzle metaphor, the normal and most recurrentaitsiio is to grant ownership to the game
developers, who are in fact the authors of the wduKilling both copyright requisites of
originality and fixation. In this sense, they enmeei@s the original and creative jigsaw makers,
while the users merely reconstruct what was presljodone®® The contrary position would be
as odd as a player putting the pieces togethejigéaw and claiming afterwards to be the author
of the picture or painting represented in thatgigs

In this respect, the image of a jigsaw puzzle cko &#e of some assistance in the
clarification of the concept of originality, as tochstone of copyright subsistence” (Garlick,
2005, p. 455). The modicum of creativity requiredjtialify a given work as original, as well as
the source of its authorship — game developersuseuser - can be more easily assessed.
Originality, thus, could not emerge as long asuser is only moving the pieces provided by the
game developer, putting them together in one wah@wother. The constructions resulting from
that process would not be original, pertaining ttauthe game designer.

Nevertheless, there are situations in which thetgo& property rights to players over
their avatars can be duly justified. In accordandé the fulfilment of certain conditions, fitting
the pieces together to make a jigsaw can amouhetoecessary originality to deserve copyright
protection. Such view is supported by three argusen

Firstly, it is important to bear in mind that comrt demands only a low threshold of
creativity (comparing to patent law for instande)fact, for copyright to subsist, the amount of
contribution must be more than a merely trivialiation and involve a modicum of creativit{.

9 n addition, mere effort and labor are insuffidiéor copyright to subsist. Feist Publ'ns, 499 Ua6340.

% Moreover, it would be unlikely that such kind dantribution, translated into “... an investment ahé and
decisions about a series of choices within a pterdened ‘possibility space’ would be considerectlmy courts to
be the kind of original creativity which merits gojght protection.” (Garlick, 2005, p.455)

% See Leslie Brooks Suzukamo, Online role playinmes gain in popularity, Knight Ridder-Tribune Bidews,
Feb. 26, 2001, 2001 WL 15013352.).

% In this sense, “Although players invest a goodl| déaime and creativity in developing their chaers, the
characters are made possible only by the game @jgarsl. The game developers have created the faondatd
potential for these complex assets and charaatdrich suggests that the developers should have sghes in
these works” (Stephens, 2002, p. 10).

" Feist Publ'ns, 499 U.S. at 340.
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Such minimum level of creativity leads us to the=gfion of what should be deemed as an
original contribution from the user and what shonéd. The answer will vary according to the
virtual world in question. The game City of Herd®spr instance, offers “... a complex
character development system providing playersiob#l of possible combinations when
rendering an avatar's graphical appearance” (Reua807, p. 282). Furthermore, City of
Villains,*® NCSoft’s follow-up to City of Heroes, boasts adfggering” range of possible player
permutations, effectively providing players endlessice in creating their avatars” (Reuveni,
2007, p. 282§%°

possibility space, in this matter, is almost ensllesay justify the grant of copyright protection
to their avatars. In this sense, Reuveni (2007)esdghat a “truly complex system might provide
sufficient choice to justify copyright” (p. 282 bther worlds, such as MappleStdfyin which

the configuration of avatars presents very feweddht possibilities, copyright will not be
granted. In the case of this game, “given the &ohitools most game developers provide players
for character creation, many characters will likiil to satisfy the level of distinctiveness that
copyright requires” (Reuveni, 2007, p. 282).

Accordingly, such a panoply of options poses thestjon of knowing how much “room
of creative manoeuvre” a game developer can givinéouser in order for the latter to claim
copyright protection over his or her creationsstim, taking into account the low threshold of
creativity required for copyright and the fact tllabhumber of virtual worlds offer a possibility
space composed of thousands and millions of vasabVailable for the avatar's appearance,
copyright protection should be rightfully grantedthose case$?

As a second reason for supporting an eventual @gygrant to player’s creations, one
should be aware that virtual worlds do not comenfrzero; they are not devised “ex nihilo.”
Instead, they are based on existing material, brgntheir characters, stories and settings from
other sources. Virtual worlds are inspired by ideasughts, and works from other authors and
creators. Many of them even present common chaistits and featureS? In this sense, virtual
worlds fit into Lavoisier's theory that “nothing ifost, nothing is created, everything is
transformed.” An evocative example of this transfative flow can be found in Tolkien’s
legacy, the English writer and university professdno popularized fictional settings and
fantastical creatures known as Hobbits, Elves, DesrWizards or Orcs through his literary
works, namely “The Hobbit” and “The Lord of the Rings”. Such fantasy and imaxgy
universe has since then inspired short storieseovigames, artworks and musical works.
Moreover, adaptations of The “Lord of the Ringsivh been made for radio, theatre, film (the

% http://www.cityofheroes.com/

% http://www.cityofvillains.com/

190 Reuveni (2007, p. 282).

101 http://en.mapleeurope.com/Maple.aspx

192 Moreover, it would be unreasonable to argue thase creations do not gather the minimum modicum of
creativity based on the fact that they would ireiy correspond to a given variable programmedhey dame
designer (within the million other ones insertetithe software).

193 “|ndeed, many in-game features of online gamessamélar, for example, three different classes wdtars and
the presence of different worlds connected by persdargates in both Asheron’s Call 2 and Earthgdel. Other
games share features such as the ability to tradmrne and engage in player versus player combBagafnes
share the common overall objective of levelling The question is where to draw the line betweenegted and
unprotected elements.” (Garlick, 2005, p. 476)
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widely acclaimed and Hollywood Oscar winner trilpgnd, inevitably, to virtual worlds, with
the MMORPG “Lord of the Rings — Shadows of Angm&f.Other examples of original works
coming from books or movies and reaching the donohiwmirtual worlds are the games “Star
Wars Galaxies” and “The Matrix Online.” Such chaindeas and inspiration makes us wonder
how legitimate it is for a game designer, self-paooed property owner of his virtual world,
including characters which he borrowed from Tolki@nd others, to preclude players from
asserting any property rights of their own.

The third reason supporting the possibility of girag players with property rights deals
with the incentives to create in virtual worlds. sch, those environments are spaces designed
to incite creation, foster artistic activities aodltivate imaginative endeavours. Virtual worlds
are made of and for creation, invention and ima@na As such, copyright's underlying
principles and assumptions should protect and prerimse places by recognizing the creative
flow of artistic works produced by users within iremises. Copyright should not be locked in
private agreements which undermine player’s attisteations by removing their legitimate
ownership entittements on behalf of game developrdges, legislators and practitioners must
acknowledge that virtual worlds are not mere vidames, passive entertainments in which the
player is bound to follow the game designers pitaughtering the dragon and rescuing the
princess. In virtual worlds, the player can bedregon, creating his own story and following his
own plotline. The user is provided with tools teate, to construct and to invent. As such, it is at
least paradoxical that such spaces, which are nteagpeal to the player’s creative and artistic
side, prohibit any kind of player's ownership ogeich creations. Such restriction, moreover and
according to a utilitarian view, diminishes the entives on players to create within virtual
worlds.

Another case in which the player could be grantegydght protection for his
constructions would be for jigsaw pieces which wionbt pertain to the original puzzle, being
introduced in the puzzle by the player who woulchbame them with others. Such “alien” jigsaw
pieces intrusion is happening already in virtuarld® namely in Second Life which provides
their players with the coding tools necessary tostict in-game itemS?> In fact, in Second
Life it is possible to create potentially irreplabée virtual property as their “users...can write
computer programs that represent buildings, ve$iseapons, games, and almost anything the
mind can imagine” (Meehan, 2006, p. 4% As such, “a proficient coder would have far more
permutations available to him or her than a plagéfing on a game developer’s preset options”
(Reuveni, 2007, p.282). In order to evaluate if pheyer’s creation could in fact merit copyright
protection, courts would have to analyze “the ami@md substantiality of the portion used in
relation to the copyrighted work as whol8”In this context, courts would first consider how
many of the original art assets were taken and imoportant those assets are to the original

104 Released by Turbine Inc. in the United StatesEumdpe on April 2% of 2007, http://www.lotro.com/

195 SeeSecond Life Scripting: at http://secondlife.com/tis¥acripting.php(describing the coding tools available to
players in Second Life, a virtual world).

198 1n virtual worlds built as spaces for creativitydsinnovation — as Second Life, in which much & eneativity is
derivative, the player’'s authorship over his or heistic works is already protected through a t@dinumber of
intellectual property rights granted to them.

10717 U.S.C. paragraph 107(3).
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game’®® According to the number of pieces of the jigsalobging to the player, the respective
work could then be copyrighted (or not) by the play

In sum, and in accordance with certain conditi@aplayer can in fact be considered an
author under copyright law? Previously, in the context of video games, playpesticipation
was held to be insufficiently creative to rendeerthauthors. Playing a video game was seen
more like changing channels on a television thaitingra novel or painting a picturé® With
the incessant technological developments and Heeai participatory and collaborative virtual
worlds, players should be given the opportunitgualify as potential creators and artists.

VI. Beyond the Jigsaw Puzzle...
A. The “Mirror” Problem

As we have seen, the jigsaw metaphor is partigularbortant in terms of delineating the
extent to which the utilitarian view of intellectuaroperty rights can justify the attribution of
avatar ownership to users (to the detriment to gawreers). Nevertheless, the story does not end
here as IP law still faces a second problem: thegoal attachment and the self-identification
process users establish with their avatars, th#tés‘mirror problem.”

The fact that we mirror ourselves in the avataepaditing and reflecting in them part of
our identity and personality, brings additional lgeons for the utilitarian understanding of
intellectual property. The “mirror problem” demorates that the utilitarian perspective pending
over IP law does not traditionally account for #aotional and intimate value of the object of
property, disregarding in general the psychologattdchment that the human user builds upon
certain things. Such problem is particularly troghe case of virtual worlds, as the elements of
the game to which players have a sense of entitiear& attachment are regarded without such
emotional charge, especially in the case of avatdwen perceived as extensions of the human
user. In other words, the passionate way in whildygrs involve themselves in the game,
experiencing a feeling of belonging to that spand projecting their own identity in their
avatars, which suddenly becomes a carrier of geisonality, is not taken into consideration by
the utilitarian perspective of intellectual propetaw. Furthermore, the inability of copyright
(understood in its utilitarian mask) to consideg fhersonal and intimate attachment developed
by the player towards the avatar has been idetittiie several legal scholars. Mia Garlick

198 Harper & Row, 471 U.S. at 564-66.

199 Even if one follows Fairfield’s theory of virtuglroperty and define virtual items pertaining orateel within
virtual worlds as virtual property (instead of illeetual one), the jigsaw puzzle maintains its ea#ind usefulness,
operating as a criteria individuating which itenmilcl be claimed by users as their (virtual) propert this case,
the jigsaw puzzle would support the granting ofuat property rights in those items (rather thamigfats) in favour
of the users. In fact, and as we shall see indhewing section of the paper, our position is tgue in favour of
granting users with virtual property rights oveeitravatars.

%1 Midway Manufacturing Co. v. Artic Internationahc., 704 F.2d 1009, at 1002 (7th Cir. 1983)

11 n fact, the leading theorist of Property for Rerisood, although far from the virtual worlds’ caxtteaddresses
strong criticisms to the utilitarian view of Propgrtargeting namely Eric Posner. Margaret JaneirRas we will
see next in further detail, divides property intergonal and fungible, describing the former as re&defor our
constitution as persons and, as such, arguingviaufaof greater legal protection to personal tharfungible
property. Taking into account such model, Raditiaizies the utilitarians in this way: “in contrdetthese assertions
that certain property claims are stronger thanrstteome utilitarians might claim that since thisrenly one social
goal, maximization of welfare, so there is only dmed of property — that which results in maximipatof welfare”
(Radin, 1993, pp. 51-52); furthermore, “all entilents are treated alike in the economic model. &austs
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(2005), for instance, refers that copyright law fs..unable to recognize the very real feeling of
entittement which gamers feel in and to online gsinfp. 461). In this sense, it is very unlikely
that the users will be deemed original authorsthasnature of their contributions involves the
investment of time, relationship and emotions (6ky12005, p.461). Reynolds (2003b), going
even further in his claim, argues that the relaiop between representation of persona and the
individual has, in at least some cases, values i@t not easily be expressed in terms of
property rights (Reynolds, 2003b).

In this context, it is important to mention thattars can induce in their users a feeling
and interest that goes beyond the mere utilitgpi@perty expectation (which deals with private
incentives and public goods). In certain casescthation and use of avatars have the potential
of creating in their respective users a relatiosalf-identity, shifting our legal analysis beyond
the puzzle and away from the utilitarian propergmniework, entering the field of the complex
interaction between property and personality. Is fense, and as we have seen at the beginning
of this essay, avatars have the particularity ofririg the supposedly rigid fields of property and
personality (according to which, one things is wncand another is to be). When confronted
with the mirror problem, the utilitarian justifigah of IP law looses much of its value and use, as
it is not able to include the personality elemergspnt in certain property relationships, as the
one between the user and the avatar. In order gtureathe full complexity of the avatars,
namely their blurred location at the crossroad lkeetwproperty and personality, it is imperative
to resort to other constructions and conceptiongroperty theorization. As such, the following
section introduces a property theory that, by ipocating the personality dimension in property,
will attempt to solve the mirror problem: Margardane Radin’s theory of “Property for”
Personhood.

B. Theory of “Property for Personhodd

In the modern legal literature, property and peaibhhave been “re-connected” through
the theory of “Property for Personhood” authoredMigrgaret Jane Radin (1982), who argued
that property in things enhances the personhootthefproprietor, justifying property “on the
basis of a personhood-constituting connection betwthe potential owner and the thing
claimed” (Spence, 2007, p.50).

Such theory derives from the so-called persondfhigories, according to which private
property rights “should be recognized when and owlyen they would promote human
flourishing by protecting or fostering fundamentaiman needs or interests” (Fisher in Munzer,
2001, p.189). Taking into account the wide variefypossible interests that may be deemed
fundamental, and drawing from Waldron’s researashét (2001) argues (in the context of
intellectual property rights) that “personhood lwhggidelines for crafting such rights must be
found, if anywhere, in some combination of the ries¢és of privacy, individual self-realization,
identity, and benevolence” (p.190). Also circumised to intellectual property, Spence (2007)
advances that the “argument from personhood istligatict of creation entails the embodiment
of the personality, or personhood, of the creatothe intangible which she produces. In order to

typically rely on efficiency criteria and not onrppective of autonomy or personhood in seekingeterchine
whether certain entitlements should be accordeatgrgrotection than others” (Radin, 1993, ft.8216)
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protect her as a person it is essential to giveshare control over the intangibles in which she
has invested herself” (pp.49-50).

Although departing from the property theory of Hég@hilosophy of Right, according
to which the person becomes a real self only byagimg in a property relationship with
something external, Radin’s (1982) construes a wsgrat different thesi'? The main
difference regards the scope of the theories, a@mRacuses solely upon property, while Hegel
uses the latter as only one step in his encomppagsamd theory of the Philosophy of Right. In
this regard, “whereas the theory of personal ptgpeegins with the notion that human
individuality is inseparable from object-relatioossome kind, Hegel makes object-relations the
first step on his road from abstract autonomy tbdevelopment of the individual in the context
of the family and the state” (Radin, 1993, p.45¢nkk, according to Hegel, property is only the
first embodiment of freedortt? Or in other words, “Hegel’s property theory is pithe first part
of a logical and historical progression from abdtianits of autonomy to developed individuals
in the context of a developed community” (Radin939p.45). In this context, Spence (2007)
argues that the argument from personhood as digatitn for property has been wrongly
attributed to Hegel, who “has more of a concerrmpinsonal autonomy” (p.50).

Radin (1993) has developed her theory of propemtyérsonhood, claiming that in order
“to achieve proper self-development — to be a pers@n individual needs some control over
resources in the external environment” (p.35). dwithg such reasoning, “if property that is
intimately connected to, and valued by, the pergontaken away, then the person is
concomitantly reduced as a person” (Davies & Naffie001, p.7). Based on such premises,
Radin argued in favour of the recognition of a tighproperty for personhood.

The value of property, within this perspectivesesrelevant to personality that “certain
categories of property can bridge the gap, or tilarboundary, between the self and the world,
between what is inside and outside, between whatiligect and object” (Radin, 1995, p.426).
But not all categories of property are able to geiduch gap. In this context, Radin distinguishes
between two types of property: personal propertg amgible property. While property for
personhood is property that triggers the processatfFconstruction and self-identification
between the subject and the object (blurring thendaries between the both), amounting to a
“relationship to an external thing that contributesa person’s feelings of well-being, freedom
and identity” (Davies & Naffine, 2001, p.7); fundglproperty is property that is interchangeable
with any other and exists mainly for wealth creatidn Radin’s (1993) own words, while
personal property is “property that is bound uphvétperson,” the fungible is “property that is
held purely instrumentally” (p.37). In analysinghét strength or significance to someone’s
relationship with an object by the kind of painttinould be occasioned by its loss” (Radin,
1993, p.37), personal property is — according tdilRa composed by objects closely related to
one’s personhood, in the sense that “its loss sapam that cannot be relieved by the object’s
replacement” (Radin, 1993, p.37), while fungiblegerty encompasses the items which value is
primarily monetary and which loss would not serigwdfect an individual’s personhood.

12 According to Michael Spence (2007), “although Radiases her argument on the work of Hegel, it is
distinguishable from any argument of his” (p.50).

3 1n Hegel's Philosophy of Right, “freedom is finaliealized when the individual will unites with aepress
itself as part of the objective ethical order —adasolute mind or spiritGeis) embodied by the state” (Radin, 1993,
ft. 43, p. 211).
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In Radin’s theoretical construction, property whadntributes to personality is socially
more important than fungible property, meritingosger legal protection (likewise, “one
element of the intuitive personhood perspectivéh& property for personhood gives rise to a
stronger moral claim than other property” “[Radit993, p.48]). Moreover, the American
scholar finds evidence to support her claim in s&ffeSupreme Court decisions, arguing “that
they reveal a judiciary that is more willing to ot personal property than fungible property”
(Davies & Naffine, 2001, p.7).

Following Radin’s thesis that property does not amdo the object that is owned by a
subject, but as something that bridges the gapd®stwobject and subject, can we apply such
property conception to the avatars? By arguing Radin, that the object is part of the person’s
identity, can we claim that avatars are a categbproperty for personhood and, as such, part of
the user’s identity? A positive answer would enthé attribution of the avatars’ ownership to
their users, to detriment to the game developergvatars — conceived as property intimately
connected to the user — would enhance the persdntfabe latter. Nevertheless, to answer that
guestion we must first clarify what type of progecan be regarded as property for personhood.
Margaret Radin, in her list of examples of propdalypersonhood, mentions a person’s primary
place of residence, cars and objects of particséartimental value, such as wedding rings.
Moving to the case of the avatars, there are at tbaee difficulties in applying Radin’s thesis to
the inhabitants of virtual worlds.

C. Problems in applying the Theory of Property fBersonhood in the Virtual Realm
1. Heterogeneity and Diversity of Avatars.

The first difficulty one encounters in applying Rad theory of “Property for
Personhood” is the incredible heterogeneity of pegs and feelings the users have and develop
towards their avatars. In this sense, while margygis use their avatars just for pure
entertainment; others will use to conduct businedste some will acquire immense popularity
and notoriety through their avatars, many will resthe shadow of anonymity; while many
develop a complex online identity through theiridigselves, others will just create and develop
avatars in order to re-sell them afterwards andev@bfit. Taking into account such disparate
interests and processes, it is extremely diffitolfit the avatars, as a homogeneous group, in
either the box of property for personhood or fulgitroperty. Nevertheless, the task is not that
hard, as Radin does not divide property into peakand fungible as two isolated, dichotomic
and non-communicative boxes, but as a “continuusmffungible to personal” (Radin, 1993,
p.53), that is, as “a continuum that ranges frothiag indispensable to someone’s being to a
thing wholly interchangeable with money” (Radin 989 p.53). As a result, “many relationships
between persons and things will fall somewherehim middle” (Radin, 1993, p.53). As the
avatars can be anywhere in this continuum, thetisaldor such problem is then to resort to a
case-by-case analysis, disentangling the persowmbthee fungible avatars, and inserting them in
the continuum, that is, somewhere between the filmgind the personal end-points. If the avatar
is placed closer to the personhood extreme poithefcontinuum, one would presuppose that
users would have constructed, through their skillse and effort, an avatar to which they relate
and identify themselves with. In that case, ther eselld argue that the avatar is her personal
property - condition of her own personhood - arglsach, deserves stronger legal protection
than many other different virtual items and chaectBut how can one (let's imagine the courts
within a legal proceeding) determine that the avisthere or there in such continuum? How can
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one evaluate if the user/avatar relationship issttutive of one’s sense of self? In proving or
ascertaining that kind of particular relationshgme must obviously construct sufficiently

objective criteria to identify subject/object reteits that truly give rise to personal embodiment
or self-constitution of the person. This concermpiblem is identified by Radin as the “Problem
of Fetishism,” according to which we should notagwize close object-relations as personal
property if “the particular nature of the relatibis works to hinder rather than to support
healthy self-constitution” (Radin, 1993, p.43).

As “the personhood perspective generates a bleraof entittements” (Radin, 1993,
p.53), the closer the avatar is placed to the pdisad end of the continuum, the stronger the
correspondent property entitlement will be. Locaté#osiough a case-by-case analysis, in such
privileged “position,” the avatar will be considdrategrative part of someone’s identity and a
condition for the self-development of the user ge®son. In other words, and following Radin’s
thesis, the value of an avatar would be the sanaewddding ring.

Even if one can successfully make the case thatefladion users/avatars — taking into
account particular conditions and specific circlanses analysed case-by-case — triggers the
personal attachment and the process of self-idestibn between the user and the virtual
character, qualifying the latter as “personal propéthere is a second difficulty one should
tackle (and which was identified earlier in theice): the mismatch between virtual and
intellectual property law.

2. The mismatch between Virtual and intellectualgperty.

According to such mismatch, avatars present tladittgs and features of tangible (land
or chattel) property, but are, nevertheless, gaerimrough property laws meant to regulate
intangible objects, that is, intellectual propddw. In this sense, and according to the EULAS
current drafting, avatars are considered intelldcpuoperty. There is thus a mismatch between
what virtual property really is (tangible propertgnd how it is actually being regulated
(intangible property). Furthermore, and bearingnimd that Radin’s theory is about chattel or
real property (wedding rings, houses and otheritéagbjects):** how can one reconcile the IP
configuration of the avatars with the chattel propeterest that lies behind Radin’s thesis? The
solution for this difficulty is, in my view, to cobine Fairfield’s theorization of virtual property
with the underlying theoretical justification of &a’s property for personhood, arguing thus for
a virtual property intereSt in the avatar based on Radin’s theory.

Before proceeding in the development of this idew in order to support our argument,
some preliminary explanations should be made.itnrégard, we should reassure the reader that
we are perfectly aware that Fairfield’s theory dsafnom utilitarian justifications for property

114 Although, in my view, there is no impediment irpljing such theory to intellectual property or,imghis case,
to virtual property (especially to the latter, agual property is basically equated to physicaigarty).

15 Such virtual property interest will be similarttte one of a chattel or land interest. In this rdgand as Fairfield
explains, the reification of virtual property thehslar proposes does not entail “the creation ekparate legal
regime. Rather, it is an argument that courts oughépply common-law property doctrines to certaiine
resources, because people will make better uskosktresources if they are packaged in a givenoias(2005,
p.1096). In this sense, the owner of virtual propewns the same rights that the owner of a bo@sdo
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(and namely from welfare economics§. Nevertheless, wee see no inherent problem or
contradiction in adding a complementary theoretjaatification for virtual property, such as
Radin’s theory of property for personhood. In orttesustain such a claim, we find extremely
important to make the following caveat: recogniziaxg underlying property for personhood
justification for virtual property rights does natdermine the theory of virtual property, neither
its basic utilitarian justification. In fact, thepjlication of such theory to the case of virtual
property does not challenge or weaken Fairfieldissis, on the contrary, it provides a
supplementary argumentative justification for tbgal recognition of such virtual property rights
in the hands of the usef¥. In this sense, we are intervening at the levethef theoretical
justification for property rights, and not on thencept of propertper seto (in this case the one
of virtual property). As intellectual property isstified and grounded upon a number of different
theories'® (such as utilitarian, labour, personality and abplanning theories), why shouldn’t
virtual property (as a novel property concept omfp be debated, argued and justified on
grounds that go beyond and that are different ftioenones provided by utilitarians? It is exactly
here where that Radin’s theory enters and acts.upon

As insistently explained throughout this articlegtars — further to their economic and
pecuniary component, which is protected and invesd according to a utilitarian
understanding of property -, also include a vergantant personality component. In specific and
determined cases, avatars are perceived by theis @s persistent extension of their own self
identity and personality. As such, by endorsingual property rights with the theoretical
justification of property for personhood, the lattkeeory finds a supplementary good reason for
advocating the ownership of avatars to their users.

Furthermore, we believe the two theories (utildaism and property for personhood,
framed within a virtual property rights concept) dot undermine each other, but, on the
contrary, complement one another, capturing théaawa its whole complexity, as an element at
the crossroad between property and personalitgupport of this idea we can resort to Fisher's
(2001) research, which states that many legislatimd judicial materials are mixing and
blending different theoretical arguments justifyimgellectual property. By referring to terms
and notions, such as “fairness”, “incentives”, ‘gmrality” and “cultural-shaping,” in countless
passages of decisions, judicial opinions, statates appellate briefs? courts are combining
utilitarian, labor, personality and social plannitieeorie$®® of IP law (and property law in
general) in their jurisprudential reasoning. Su@tumenical” view and application of the
different theories of property by courts is contedsby a “sectarian” and “individualistic”

18 Fairfield justifies his “quest” for the recognitioof virtual property under utilitarian principleagvocating the
reification of a particular group of online resoescso they may be efficiently used and traded. thieery put
forward is, moreover, connected to a concern ofe@@ntual underuse of internet resources: a tragédye

anticommons. As the scholar declares, while arginrfgvour of the efficiency gains of regulatingtuial property
under the common law of property, “a property appfowill lower search and negotiation costs, aritigeinerate
social wealth and creative incentives to use ingrdrtesources as well” (Fairfield, 2005, p.1101)e Brgument for
virtual property is thus surrounded by a discowfs@centives, wealth, efficiency and gains.

117 A different problem, as we shall see later as ttied difficulty (the market problem), is the coatliction

between the utilitarian objective of maximizing feee, contributing to fostering the market anditfeienability of

property (namely property for personhood) presupgas Radin’s thesis.

18 Eor a recent account see Spence (2007).

19 Eor examples of such passages, see Fisher in Vel 75-176.

120 gocial planning theory is “rooted in the propasitithat property rights in general — and intellatproperty
rights in particular — can and should be shapedsstw help foster the achievement of a just amddive culture”

(Fisher in Munzer, p. 172)
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approach followed by the academia, which continteesee labor theory, utilitarianism and
personality theory as rival perspectives. In expia the reason behind such sharp contrast,
Fisher argues that “theorists are seeing the lasuth glasses supplied by political philosophy.
In contemporary philosophic debates, natural latVitarianism, and theories of the good are
generally seen as incompatible perspectives” (Fish&unzer, 2001 p.176). As such, and still
according to the same scholar, “it is not surpgsthat legal theorists, familiar with those
debates, should separate ideas about intellectopkgy into similar piles” (Fisher in Munzer,
2001, p.176). This particular approach to theoonésroperty, characterised by rivalry and
opposition (which are in large part drawn from An@imerican political philosophy [Fisher in
Munzer, 2001 p.176]) receives a substantially d#ifé treatment in Continental European
scholarship, as the already referred example oGdw@nan conceptualization of copyright - as a
hybrid between a personality and a property righéems to demonstrate.

Drawing from such insights, we propose to followamplementary approach in dealing
with both utilitarian and property for personhodtedries, conciliating both of them in the
conceptualization of virtual property rights.

Having advocated a conciliatory view between thigarian and personality theories of
property, we shall now return to our claim, accogdio which the problem of the mismatch
between virtual and intellectual property in thgufie of the avatar (our second difficulty) should
be solved by granting a virtual property interastthe avatar based on Radin’s theory of
personality. Such argument is, moreover, suppdeithe virtual property theory we analysed in
Part Il of this essay. In this respect, and follogvthe premises of such thesis, avatars do not
amount to intellectual property; avatars, are mdfevirtual property: rivalrous, persistent, and
interconnected code that mimics real world charesties (Fairfield, 2005). Defined in this way,
there is no conceptual difference — in terms of riflationship proprietor/property - between a
virtual world avatar and Radin’s wedding ring. Maver, and perhaps more importantly, there is
no conflict between the recognition of a virtuabperty right in the avatar attributed to the user
and the intellectual property interest in the awvdtald by the game owner. As we have
previously seen in the section analysing Fairfehdrtual property theory, ownership of virtual
property does not threaten the intellectual propieterest held by the game develofrin this
way, the ownership of a book is not the ownersliighe intellectual property of the novel that
the author wrote. Thus, even if Blizzard, for im&t@, owns the IP in the character, the user owns
that one-off copy of the charactéf. This solution, in fact, does not undermine thellattual
property interest that the game owner holds invthteal world.

In this regard, it is crucial to separate intellttproperty interest in the virtual world as
a whole from the property interest in the code.s@ish, and following Fairfield’s explanation,
one thing is the intellectual property interestrad virtual world owner over the code that creates
the graphical representation of textures and sesfahat is, the “stuff” that composes the three-
dimensional virtual environment; another (diffejetiting are all the valuable work created by
the inhabitants of the virtual world. The latteves rise to virtual property rights attributed he t
users and independent from the intellectual prgpedhts of the game owner over the
environment as a whole. Since virtual property afe as a unified whole only at the level of

121 And the other way around is also true: “intell@ttproperty need not conflict with virtual property fact, the
two, if well-balanced, will complement each oth@rairfield, 2005, p.1097).
122 | the same way, even though Toyota’s trademadkpatent IP inhere in our car, it is still “our ¢ar
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code, Fairfield (2005) proposes property-rightsogeation at the level of code for virtual
property (p.1097). Such recognition would avoidsading to the same scholar, the encroaching
of emergent virtual property rights currently prodd by the abusive use of the game owner’s
intellectual property rights. In other words, asngaowners are extending “their (legitimate)
claim to the intellectual property in an environmamo an illegitimate claim to all of the virtual
property possessed by or developed by the inhabitaihthe environment” (Fairfield, 2005,
p.1083), the recognition of virtual property rigitsuld solve this abuse.

In this way, and bearing in mind the importantidtion between intellectual property
and virtual property rights, the personhood elemewould attach to the virtual property
component (or more precisely to the virtual propanterest that, as we have seen, mimics the
real property interest) of the avatar, and not4dR component.

Nevertheless, there is still a third difficulty oeacounters when attempting to apply
Radin’s theory of Property for Personhood to aatiéire problem of the market.

3. The “Market” Problem.

Having argued in favour of a virtual property imstr in the avatar, based on Radin’s
theory of “Property for Personhood,” we still enoter a third problem: the fundamental trouble
that Radin’s theory suffers when confronting henff property with the market.

By arguing that property for personhood, as thentenplies, is property that a person
uses in her self-construction and self-identifieatiRadin is implicitly arguing in favour of the
inalienability of such kind of property. In facty besorting to Hegel's Philosophy of Right,
Radin (1993) refers that “[t]hose things which ddnge the will or the personhood must be ...
inalienable” (ft.46, p.211). Moreover, by advocdgtithe recognition and preservation of some
conventional property interests as personal prgpent order to protect the latter “against
invasion by government and against cancellationdnflicting fungible property claims of other
people” (Radin, 1993, p.71), one can (correctlguarthat this type of property is inalienable. In
this sense, the fact that a given person is “palgdnconnected to a certain object is the very
reason for keeping that object away from otherat i) outside the market. Such a view would
entail a prohibition of selling or transferring suparticular kind of objects to another person. In
other words, if someone owns an object, considettieglatter undistinguishable from herself
(and, thus, abolishing the boundary between thgesulnd the object), that object should be
considered part of that person and, as such, gfénale. According to Radin, certain forms of
property (not the fungible kind, but personal pmype- such as wedding rings) constitute ways
to achieve proper self-development, that is, essanstruments to become and be a person. As
such, if that property is loss, then the persoooiscomitantly reduced as a person. This could
almost take a “literal” and painful meaning if ofelows Green’s understanding of “personality
and meaning.” According to Green, what is meantti®w embodiment of personality is the
appropriation of external objects such as they See® be external” to the appropriator and
“become a sort of extension of the man’s orgares ctinstant apparatus through which he gives
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reality to his ideas and wishes.” In this sensali@mability is in fact contradictory to the

theory!®

The market problem, moreover, resurrects the cposidon between utilitarianism and
“property for personhood” theories that we triedstmpass and solve befdfé.n that sense, one
might argue that the existence of a robust marketvatars, through which thousands of virtual
characters are sold and bough everyday, counteaagtsargumentative attempt to sustain the
application of Radin’s theory to avatars. Nevertss| we believe there is a way to circumvent
this obstacle, surpassing this problem and re-tisgeéRadin’s theory in the universe of avatars.
Two reasons sustain our argument. Firstly, andiraady referred, the application of Radin’s
thesis to avatars is intended to be exceptionalrasual, being only applied in cases where
these virtual characters effectively qualify asrqmmal property”, that is, as property that is
intimately linked to one’s personality. In this senthe majority of avatars will probably not
qualify as “property for personhood,” and Radirtisdry will pose no problems to the blooming
market for avatars, as they will be considered ifolegproperty and, as such, susceptible to be
exchanged in the market. Having substantially redube overall population of avatars existing
in virtual worlds, we are still left with the “cittal” ones, the avatars that do qualify as personal
property. Such virtual characters, as integral pathe user’s identity, might present a serious
problem for the functioning of the market if oneade Radin’s thesis as forbidding the
alienability of this kind of property. Neverthele$ise answer to such hypothetical criticism (and
here we introduce our second reason) is simpleinRattheory is constructed and articulated in a
way that does not prevent or prohibit the aliengbdf property. If it did so, the theory would be
unsustainably rigid.

Taking a more attentive look at the theory of propan personhood, Radin distinguishes
between personal and fungible properties, referinthe former as property that a person uses
in her self-construction and self-identificationhile describing the latter as property that is
interchangeable with any other. As such, givengéesonal property definition, one can infer
that the latter is not interchangeable, as it waudtlbe consistent with the thesis to have property
that is concomitantly personal, that is fundame(dal irreplaceable) for the constitution of the
proprietor as a person, and fungible, that is fexable. Moreover, such proposition can be
inferred a contrario from the division and definition of property cateigs into personal and
fungible. As such, one could argue that if pers@mal fungible properties are opposites and if
the latter is interchangeable; them,contrariq the former (personal property) would not be
interchangeable. However, there is an extremelyonapt element that should be taken into
account. According to Radin’s model, property rggate inserted in a continuum with two end-
points, the personal and the fungible. Accordintghts model, and as we have already analysed,
the closer the objects are to the personal enche@fcontinuum the stronger the respective
property entitlement will be. In other words, “tpersonhood perspective generates a hierarchy

12 TH Green, Lectures on the principles of politioligation in P Harris and J Morrow (eds), Thomak Green,

Lectures on the pinciples of political obligatiomdaother writings (London: Longman, Greens & Ca31)9 section
N at 165 (quoted in Spence, p.50).

124 Regarding the utilitarianism versus the propeotydersonhood debate, and as observed by Davieblaffide

(2001), “[o]ne of Radin’'s goal has been to devedogray of thinking about property which does notnpierthe

commodification of persons as the property of athand hence to counteract what she and othergiperas a
tendency towards universal commodification, esplgcigithin the law and economics school of thougf’7). As
such, a prime target of Radin’s criticism is Righd&osner, a prominent scholar of utilitarianism amelfare

economics. In this sense, and as cited by Davidd\affine, see his “Sex and reason (Cambridge sMdarvard
University Press, 1992), for an attempt to anageseand sexuality in economic terms.
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of entittements”, as “those rights near one enthefcontinuum — fungible property rights — can
be overridden in some cases in which those neasthie — personal property rights — cannot be”
(Radin, 1993, p.53¥° In this context, what is important to note is thhjects are not “inserted”
in such continuum in a static and fixed manner, ibua dynamic way, being able to change
positions, shifting from one end of the continuwnthe other. In other words, this means that a
person can decide whether a given object amoumtser, as personal property (giving rise, as
such, to a stronger property entitlement) or naotjfca given object no longer qualifies as
property for personhood, shifting the latter fromrgpnhood to fungibility. In this way, it is
correct to say that personal property, within Raditneoretical construction, is inalienable
(given the importance and relevance of the properthe self-constitution and identification of
the proprietor as a person, it would not make amss that such person would be willing to
alienate it). As such, the inalienability of perabrproperty derives from the logic and
consistency of the theory itself: the argumentawolr of a right to a property for personhood
entails a stronger entitlement protection of thaghtr implying thus its inalienability.
Nevertheless, and this is the crucial point, peabpnoperty can be “relegated” to the status of
fungible property (changing its position along thentinuum), becoming thus alienable.
Fungibility then presupposes alienability, thingsieth have become property are alienable
simply by withdrawing one’s will (such reasoning,\ee will see, derives from Hegel’s property
theory). In sum, personal property is not, perasienable (in the sense that the proprietor will
not be willing to lose it); but, as such kind obperty is susceptible of being “downgraded” to
fungible property, (the former) personal propehgrt becomes alienable.

The alienability of property, namely the shiftrimgroperty strongly associated with our
sense of self to the fungible kind, is associatéti e volatility and dynamism of the human
mind. We - as persons-, for a myriad of differeeasons and circumstances, are constantly
changing our minds, attitudes and perceptions tiirout our lives. And with us, also the
meaning, perceptions and values that we attacbstmurces in the external environment change.
Let’s imagine Radin’s paradigm example of persqaperty: the wedding ring. While the ring
for a happily married woman can have an incalcelgi@rsonal and emotional value, as the
symbol of the love and union of her successful rage; the very same ring can become fungible
(losing the personal value and maintaining only tharket price) if the same woman gets
divorced after finding out that her husband hadnbeefaithful during all those years of
marriage. The opposite case (from fungible to psabois also conceivable, as Radin (1993)
explicitly asserts: “conversely, the same item change from fungible to personal over time
without changing hands (p.54). We are thus dynamébviduals in a permanent change,
continuously re-constructing our individuality ameé-identifying ourselves with different
external objects and resources.

Furthermore, a final supportive argument for theralbility of property can be found in
Hegel's Personality theolsf (from which Radin’s theory derived). Accordingtiegel, property

125 As we shall see later on, this idea of stronger waaker property entitlements (in terms of thelationship to
personhood) will be very important in the dispigealution over property rights between users antegawners.

126 \within the framework of Hegel’s personality thepbpstowka and Hunter are also in favour of therability of
property, stating that: “[t}he cynic might arguatlthe identification of the human with the avateuld mean that
there are significant limitations on the alienapibf the property justified by this theoreticalgtton. However, just
as we assume alienability for wedding rings, omemen-essential body parts, the personality theooyides few
limitations on the alienability of the avatar. A®tRestatement of Property notes:

“Property interests are, in general, alienable pfarticular property interest is not alienablés tlesult must be due
to some policy against the alienability of suchiraterest. The policy of the law has been, in genémafavor of a

45



Journal of Virtual Worlds Research - Strikm@alance between Property and Personality 46

is only property insofar as it is occupied by aspars will. Based on such premise, “the object,
which starts as a mere thing, having no end-irifjteecomes invested with the will and spirit of
the appropriator. As long as the person’s will rermain the object, it is property. When
abandoned, it returns to its former state of meglagsness” (Davies & Naffine, 2001, p.5). In
this sense, and as property is the embodiment gopality, “Hegel's property theory is an
occupancy theory; the owner’s will must be preserthe object” (Radin, 1993, p.45). Hence,
there is no permanent and irrevocable propertylement over any given object; to maintain a
property relationship between a person and anycp&t external thing, continuous occupation
is necessary. In this way, “[a]s the autonomous$ wilpossess comes and goes over time, so
property must come and go” (Radin, 1993, p.46).edwer, Radin’s theory, interpreted as such,
serves to protect the interest of the proprietokeeping the object for herself and away from
others, and not to prevent the proprietor fromralteng it, if he or she so decides.

The same reasoning can be applied to the avaaargheir status of property for
personhood can be “downgraded” to fungible propexgording to the user’s will. A given
property will only be relevant for our self-consttion and self-identification process with the
external world if our will agrees as such. In thiay, our processes of re-construction and re-
identification are not linear and predictable; thegntinuously change and evolve (as the
wedding ring “episode” demonstrates), and, withnthahe bonds between property and
personality. In that sense, personal property Ems@nhood — through its metamorphosis into
fungible property - should be held alienable anohgatible with the trade dynamics of market.
As a result, we have re-established the balanceekeet the utilitarian and the property for
personhood theories, finding no unsurpassable adictions in their contemporaneous and
complementary application.

In sum, and coming back to the “mirror” problem, weopose as a solution the
recognition of virtual property rights to users p¥eeir avatars. Such rights should be based
upon Radin’s theory of property for personhood, apglied on a case-by-case basis. In that
sense, we argue in favour of the recognition afhtrto property for personhood (in the sense
proposed by Margaret Jane Radin’s property theargertain relationships established between
the user and the avatar. This right is groundechupe personal attachment and the process of
self-identification developed by the users and gutgd in their avatars. As such attachment and
identity connection will not always be establish&ddin’s property for personhood should be
taken as a residual and exceptional theoreticéfipagion for virtual property rights, being only
put forward if the user has effectively establisisedh personal attachments and identity bonds
with the avatar. Furthermore, the application oé thheory of property for personhood in
combination with the utilitarian underlying justétion for virtual rights has been argued not to
be conflictive, but (on the contrary) complement&rfy

high degree of alienability of property interesthis policy arises from a belief that the sociaknest is promoted
by the greater utilization of the subject mattepafperty resulting from the freedom of alienatafrinterests in it.”

(Restatement of Property paragraph 489 cmt. a (1944

It is not obvious what policy one could formulabgustify inalienability of the property in avataf@004, p. 65-66)

1271 this perspective, while the justification fartual property rights on the grounds of Radin’sdty relates to
the intimate link between the appropriated objext the user’s identity and personality, the utilda theory deals
with incentives to artists, through the grants odperty rights over their creations, in order tomsiiate further

creative production and, as such, to benefit tritegpas a whole. In addition, and as claimed k&fone theory
does not eliminate the other. In this way, whileru& can be entitled to the ownership over heravhécause of
the utilitarian reasoning of stimulating creativitpd production in benefit of the overall society¥er B can be
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D. Merits and Suitability of the Theory

By stressing the strong nexus that a subject ceaterand establish with certain objects
(to the point of blurring the difference betweerttbof them), and by emphasizing the self-
identification of the human person through objEétas the justification for property rights,
Radin’s theory of property for personhood, desptte many criticisms?® portrays with
marvellous accuracy certain relationships betwessnsuand avatars. In this sense, Radin’s thesis
seems to fits like a glove in the domain of virtwalrlds and avatars.

The advantages of transposing this theory to thealiworld are numerous. To name
only a couple, the first reason is that the thenakes no distinction between the accumulation
of real world chattels or land and its virtual ctempart. In this sense, what matters is the
reflection of the proprietor’s personality in thepaopriated object, be it a tangible, intangible or
virtual one. In this sense, “to the extent thaispeality theory justifies private property in land
or goods, it justifies property in virtual land goods” (Lastowka and Hunter, 2004, p.264). As a
result, the theory seems to suit itself particylavkll in the virtual realm. Secondly, and more
importantly, by narrowing down the property for g@mhood theory to the case of the avatars,
such thesis seems to be strongly in favour of grgnproperty rights to the us&t which
constitutes a trend and objective long pursuedhbylégal academic literature of virtual worlds.
In this sense, the use of Radin’s theory in thidigalar context should be seen as a further step
in that direction.

The subjective element present in Radin’s theoyyinsmy view, fundamental in the
analysis of the nexus between the human and tharavde personhood perspective conveyed
by Radin emphasizes the subjective nature of thetioaships between person and thing.
Although the (monetary) incentive to create avasdigulated in accordance with Bentham’s
utilitarian view (especially appropriate for thoskayers that use the virtual worlds as a way to
make a living), and the Lockean’s time, skills dadour invested in avatars can both partially
explain the issue of property over avatars, neitbfethese theories focus on the player, the
person holding the property. In this sense, thesge#rood theory conveyed by Radin is an
important addition to the discourse of propertyhtggin virtual worlds, as it “focus on the
person...on an internal quality in the holder or bjsctive relationship between the holder and
the thing, and not on the objective arrangementosading production of the thing.” (Radin,
1993, p. 54)

attributed with the ownership over her avatar beeaaf the personal attachment and process ofdmsttification
the former has developed with the latter. Finallyer C can be granted with virtual property rightser her avatar
on both (utilitarian and property for personhoodjumds. In such cases, there would be no contradiat terms,
but complementariness.

128 |n this context, and when applied to the useravaglationship, Radin’s theory presents the adgmtof
supporting the view that personal identity is dediirom the relationships with obje¢t§.By arguing, as Radin
does, that “the self becomes an object, becaugedi itself in the external world of objects” (Das & Naffine,
2001 p.7), and by picturing this object as the ayaine can contend that the users find themsahvtge external
environment, in this case in virtual worlds, namielyheir avatars.

129 For a criticism of the Radin’s theory of Propefty Personhood, see Stephen J. Schnably, “Properdy
Pragmatism: A critique of Radin’s theory of progeshd personhood” (1993) &anford Law Revie’47.

130 Furthermore, by distinguishing between properat th essential to the personhood of the user fraperty that
is not, and by advocating that some avatars quadifgssential property, we find a theoretical amnirto justify the
ownership of the latter in the hands of the user.
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As a result, Radin’s conception of property cagguthe essence of the relationship
between the player and the avatar. With so manyepdaspending large portions of their lives
with the avatars as their digital ambassadors, gptaypecome emotionally attached to these
characters, perceiving the avatar as extensiotigeaiselves and blurring the distinction between
what is real and what is virtual. In virtual worldsvhere the psychological aspects of relating
are magnified because the physical aspects are tinaemoved,™* negative actions
perpetrated on avatars, such as mugging or rdpinyjing about real emotions and feelings
(such as anger, fear or grief) on the players likbwse avatars. Some of these players even
commit real-word actions in response to virtual loevents, including violend& and
suicide™* Thus, eventual injuries caused to the virtualradgo sometimes leaks over to the
physical world, affecting the “flesh and blood” useThis repercussion of digital actions into the
analog world, and the spilling out of effects proéd in the virtual sphere to the physical one,
demonstrates how users project a sense of ond'igelan avatat>® and how — in fact — the
boundaries between the subject and the object lesometimes irremediably blurred.

All of these emotions, feelings and actions arisfrgm virtual worlds can only be
explained through the perception of the avataregsesentation, reflex and continuation of our
own personality and personhood in those digitairenments. Furthermore, the social networks
established within virtual worlds and the developingf complex virtual communities through
these avatars is due to the perception of ther latehe human extension of the player. In sum,
Radin’s theory captures the personal attachments usevelop with their avatars, recognizing
such characters not merely as property interestisag personal and intimate connections to
one’s sense of self. Furthermore, such theorepestpective reinforces the confluence of
property and personality on the figure of the anat&key feature of this character.

As a result, by arguing in favour of the recogmitiof the avatars as user’'s personal
property (that is, as “property for personhood”’Radin’s scheme) we are also advocating in
favour of a stronger legal protection to the usevehership of such characters within the general
property rights controversy opposing users and gamreers (described and explained in Part 11l
of the essay). Viewed in these terms, one couldeatgat, if — in a certain case - the avatars are
considered personal property for the user and blagiroperty for the game owner, then the
interest of the former should prevail: the propemyitlement should be given to the user and not
to the game ownér® Such dispute resolution purpose is, moreover, @h¢he explicitly
admitted functions of Radin’s theory of property fersonhood, which sets to explore “how the

131 Regina Lynn, R.,Virtual rape is traumatic, but is it a crime®Retrieved April 5, 2007 from
http://www.wired.com/culture/lifestyle/commentargksirive/2007/05/sexdrive 0504

132|bid. See also Dibbell (1998), pp. 11-30.

133 Levander, M., Where does fantasy end? Retrieved September 12, 2008 from
http://www.time.com/time/interactive/entertainmeaings_np.html(discussing off-line playekilling, or fantasy
game disputes spilling over into real-world violenobetween gang factions korea); Online gamer killed for
selling cyber swordABC News Online, Mar. 30, 2005 (reporting on air@®se man whatabbed a man to death
after the victim stole his virtual  sword). Retrieve September 12, 2008  from
http://www.abc.net.au/news/newsitems/200503/s1 3841t

134 SeeAddicted: suicide over EverQuest2BSNEWS.COM, Oct. 18, 2002. Retrieved SeptemBer2008 from
http://www.cbshews.com/stories/2002/10/17/48houasBR5965.shtmireporting on the suicide of a Wisconsin
man who may have been addicted to EverQuest);zBatki, Did game play rolén suicide? WIRED NEWS, Apr.

3, 2002. Retrieved September 12, 2008 from httpuivwired.com/news/games/0,2101,51490,00.html

135 this context, there are even cases of usersidemified more with their online persona thanitheal one.

136 |In this respect we obviously assume that the avamaot likely to be bound up with the personhoddhe virtual
world owner (which will probably be a large and tmational company)
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personhood perspective can help decide specifputids between rival claimants” (Radin, 1993,
p.36). Radin’s theory, by articulating a hierardfystronger and weaker property entitlements in
terms of their relationship to personhood (throtigd image of a continuum from fungible to
personal), is particularly suitable to resolve wattworld disputes over property rights. Hence,
and viewing this dispute resolution rather simplaty, one could resolve the dispute by
ascertaining where to place the avatar within theral continuum line (limited by the fungible
and personal extremes), if closer to the personlesmt point, property rights over the avatar
would be granted to the user. Insofar as we are tabtletermine that a given right is personal
(according to Radin’s reasoning), we can thus atbaethat right should be protected against
game owner’s illegitimate and abusive claims oberavatars®’ In other words, Radin’s theory
provides a supportive argument for the users’ osmprof avatars and a possible solution for a
property rights dispute against the game owner.hSunderstanding is based upon the
conceptualization of the avatar as personal prgp&rhich (as we have seen) gives rise to a
stronger moral claim and merits greater legal mtaia than other property.

Conclusion

We are in the age of participatory media, where feuns of interaction and higher
levels of involvement and participation achiever@asing importance. In this age, the traditional
boundaries between consumer and author, creatoaadigénce, and designer and player are
beginning to blur and to fade. Within this contexittual Worlds emerge as context for creation,
enabling the creativity of the player and figuriag an outstanding example of this new
collaborative environment, allowing for users talartake a digital alter-ego and become artists,
creators and authors. Nevertheless, such digitad @ge not merely creations, but a reflex of
their creators, an extension of their personaliaed indicia of their identities. This hybrid
position between property and personality of that@vwas the main target of our analysis.

Focussing, firstly, upon the controversial issuepadperty ownership opposing game
owners and users, this paper has attempted tdaedeathe positions of those actors by drawing
the attention to the need of re-interpreting caghyrilaw according to its underlying utilitarian
principles. The proposition of the image of a jigspuzzle helped to shed some light on the
correct and fair application of copyright to avatawithin such utilitarian reasoning. The
metaphor also contributed to analyse the naturthe@fcontribution of the user to the game,
providing a tool to ascertain if such contributioauld merit intellectual property protection
attributed to users. Finally, the jigsaw puzzleaides also cleared the boundaries, showing the
limits of utilitarian IP in capturing the persortglidimension involved in the relationship
between users and avatars. The “mirror problem” atestmated that the utilitarian perspective
pending over IP law does not traditionally accofantthe emotional and intimate value of the
object of property, disregarding in general thecpgjogical attachment that the human user
builds upon certain things.

Having acknowledged such “flaw”, the paper thencpewed to a property law
theoretical construction that could fill such laaen delving into Radin’'s Property for
Personhood Theory. In this regard, by combiningperty for personhood theory with the

137 Such claims could be refuted even if supportedthsy already mentioned EULAs. Moreover, as already
mentioned gupra ft.90), the EULASs’ validity and enforceability came challenged in light of the Constitutional
principles shaping the intellectual property laginee.
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utilitarian one, the paper has also argued in favoua more “ecumenical’ view in the
articulation of the different property theoriesfuteng the generalized prejudice of perceiving
them as rival and incompatible perspectives. Paiger, thus, aimed at shedding some light at
the legal analysis of avatars as intersection pdietween property and personality, “as online
gamers feel a sense of identity with elements efgame and those game elements therefore
become a symbol for explaining or valuing that titgn(Garlick, 2005, p.461). In this account,
and as we have seen in this article, not only asgusrelated with the investment of time, skill
and money from the users can justify their claih®wnership and property rights over their
fellow avatars. The emotional attachment towardsrtlcharacters and their perception as
extensions of the users themselves in the virfpates, acting as projections and symbols of their
identity and personality, can also constitute a fdaim supporting user’s ownership over
avatars.

In this sense, Radin’s theory, besides providirgu@portive argument in favour of the
user’'s ownership of avatars, can also play a furetdah role in deciding specific property rights
disputes between rival claimants, that is betwdsngame owners and the users within the
virtual world context. Viewing avatars as “persopabperty” could probably influence courts
and legislatures to grant users with property ggiter such characters. In forthcoming disputes
in this domain, it is thus imperative that coudk&e into account the personhood perspective in
property interests, weighing the relevance of thienection between property and personality in
formulating their legal decisions. The idea, neveldss, is not to claim that personality is always
and inevitably a relationship to property, but tgue that in the case of avatars, within
determined conditions and specific circumstandestetis in fact an inextricable link between
property and personality which justifies a diffetrgiew of property rights in virtual worlds.
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