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Abstract

This article presents the results of a project completed in May, 2005at the University of
California, Berkeley to measure the accessibility of historic television broadcasts. Thefirst
section describes amodd of the accessibility of news and entertainment broadcasts, and the
second section applies this modd in an attempted recondruction of theinteraction ontelevision
between then-U.S. Vice President Dan Quayle and thefictiond character Murphy Brown. The
find section compares theresults with theruling in Encyclopaedia Britannica Educationd Corp.

* The project on which this paper is based was conducted while the author was a Staff Research Associate at the
School of Information Management and Systems of the University of California, Berkeley.



v. Crooks 542F. Supp 1156(W.D.N.Y. 1982, which hasrestricted the sharing of video
broadcasts recorded off theair for academic use, and offers some suggestionsfor future research.

1 Introduction

(relevision affects our lives from birth to desthE Sadly, we have not yet soughtto preserve
this powerful mediumin anything like a seriousor systematic manne.Ob James H. Billington,
Librarian of Congress'

Television conditutes avital part of our cultural and historical record, yet even thelargest
archivesin theU.S. provide access to only afraction of news and entertainment broadcasts.
Preserving important cultural artifacts and making them broadly availableis vital to education
and culture. Y et students, scholars, educationd software develope's, doaumentary film makers,
and others who need access to television broadcasts face enormousobdacles in finding footage
and obtaining rights to it [Murphy (1997) Zeller (2004].

If journdism isthefirst draft of history, much of it tha is broadcast remainsvery difficult to
access, especialy compared to print media. As Stanford law professor Lawrence Lessig writesin
Free Culture, QVhy isit tha the part of our culture tha is recorded in the nevspapers remains
perpetudly accessible, while the part that isrecorded on videotapeis not? How isit that we have
created a world where researchers trying to undestand the effect of media on nineteenth-century
Americawill have an easier time than researchers trying to undestand the effect of media on
twentieth-century America?®?

A controversy beween then-U.S. Vice President Dan Quayle and thefictiond character Murphy
Brown from thetelevision series of that name over @amily valuesGcan serve to illudrate the
problems facing researchers seeking access to historic footage. While this exampleisrather U.S.-
centric, thesubject is to many different disciplines, and the primary sources and follow-on
broadcasts are distributed widdy, unde many different copyright regimes.

In theend, despite extengve efforts detailed here, the speech by Dan Quayle that initiated the
controversy proved inaccessible for reasonsof copyright, and the owner of the Murphy Brown
episodes refused to provide them for educationd use. Theresulting ggp between our expected
ability to review public discourse and our ability to actudly do so was surprising, and suggests
tha much public debae aboutaccess to the historical record, and the need to prevent off-air
taping, is based onfalse assumptions

From this attempted recondruction of the Dan Quayle - Murphy Brown debae, this pgper
attempts to doaument or derive answers to thefollowing questions

* How accessible are old television news and entertainment broadcastsin the U.S.?

*  Wha isinvolved in discovering, obtaining, and clearing permissionsof video footagein
genead, andfor educationd and scholarly use in particular?

*  Wha arethecodsin time and money of obtaining access and permissions?

*  Wha level of expetise isrequired to discover past video footage?



* Do origind program owners providereliable access to ther old broadcasts?

* Mightcommercial archives hdp ensure the continuity of the historical record?

*  Wha can televison archivistsin the U.S. learn from practicesin other parts of theworld?

*  Wha isthecod to theeductiond community of the barriers to information access
doaumented in this study?

* If different types of recordsare more or less discoverable, wha biases does tha introduce
into scholarship?

*  Wha arethesodetal implicationsof bariers to access?

2 Accessing Archived Video

Thereis no single measurement of the accessibility of television broadcasts, but the Report of the
Librarian of Congress, TelevisionandVideo Preservation 1997: A Sudy of the Current Siate of
American Television and Video Preservation offers some guidance on defining the problem:

Access to television and video materials may be divided into four broad areas:
description, consultation, reproduction, and use. Description includes general guides,
catalogs, or other finding aids. A modern assumption is that these materials should be
searchable on the Internet. Consultation refers to a researcher's ability to view and study
the audiovisual document. Reproduction refers to a researcher's ability to obtain a copy.
Finally, use refers to the ability to reproduce the audiovisual document for such purposes
as public exhibition, display in a classroom, documentary production, and re-broadcast.’

This basic approach served asthefounddionfor this study, and reflects the consensus of other
scholars [see Woo (2003) Bearman (2000 and Bearman (1998]). To becongdered fully
accessible, video resources mug be discoverable (i.e., described), viewable (open and available
for conaultation), reprodudble, and usable.

These qudities also reflect successive stages in the process of research and the creation of new
works. Attempted recondructionsof media events begin with discovery of potentially useful
footage based on catalog descriptionsand transcripts. Creating a complete list of broadcasts
related to a single event is oneway to test thelimits of discoverability.

Having identified possibly relevant segments, researchers mud then view or conault them. This
may bedoneviavisitsto archives and libraries, viatheloan of tapes by mail, or directly viathe
Internet. Archival foatagetha proves relevant after viewing may then bereproduced for future
reference or offsite use. Thisis often provided as afee-based service by archival inditutions

Findly, segments tha have been reproduced for individud use mug becleared foruse in
classroons or distance education settings Typically, thisis very difficult and expensve [Murray
(1997) Zéeller (2009, Aufderhede (2004). Reproduability and usability are closely related, but
it isuseful to separate them because many broadcasts, especially news, are reprodudble but not
usable withoutclearances.



2.1 Barriers to Discovery, Viewing, Reproduction, and Use

Physcal, economic, temporal, legd, technical, and educationd barriersto discovery, viewing,
reprodudion, and use are intertwined in complex ways. While an increasing amountof television
and video is bom digital, historic broadcast video is an oddly physca medium. Broadcasts are
typically stored ontape andtapeis hard to retrieve remotely. Researchers mug therefore travel
to libraries and archives, or order copies of desired tapes, both of which present econonic
bariers, and introduce ddays into theresearch process.

Thecod to view, reproduce, and clear usagerightsis often beyondthe means of academic
researchers. For example, the entire set of Murphy Brown-related news clipsin theVandebilt
Televison News Archiveis less than two hous long, and yet the cod to obtain viewing copiesis
nearly $800(i.e., this doesn®indudethe cog of rights) Pand thisis theleast expensve option
for obtaining news footage

Temporal bariersbddays in retrieving video from distant archives, waiting for responses from
libraries, archives and program owners Dare often caused by the need to rely onthe hdp of
others for access, and may stretch outto days or months There simply isn't much "self-service
retrieval” available, often for legd reasons

For example, libraries with print collectionsrarely prohibit the use of Xerox machines, but
because of copyright law and contractud agreements with donois and program owners, video
libraries are typically unéble to allow or provide onste reprodudion, or offsite conaultation via
the Internet. Videosthat can®belegaly reproduced are nottypically usable for other purposes
such as classroomshowing.

Findly, use of video resourcesis a highly specialized skill. Not only are there technical
difficultiesinhaentin editing video, but discovering, and clearing footagefor use in scholarly
works forms an educationd barrier, paticularly for K-12 students and undegraduaes. Each of
these barriers plays outin the context of particular sources of broadcast footage, and each
weighel heavily onthe attempt to gather footagerelated to Murphy Brown.

2.2 Sources of Television Broadcast Footage

Any attempt to gaher acomplete record of amajor event mug be conduded across avariety of
different resources, induding:

* Text-only catalogsand databases of transcripts, broadcast times, and frequendes such as
the LexisNexis news transcript database, and the Moving Image Collections(MIC)
catalog.

* Television broadcast neworks and program owner's. CBS, NBC, ABC, CNN, pubic
broadcasting stations and others offer web-accessible catalogsto suppot the purchase of
broadcast footage

» Special collections libraries, and museums. TheLibrary of Congress@ Television
Collections(which retains copies of programs deposited for copyright), the Vandebilt



Televison News Archive, theMuseum of Television and Radio, the Museum of
Broadcast Communications and others have largetape collectionsand catalogs

* University libraries. For example, UCLA <http://www.cinema.uda.edu/> and San
Frandsco State University <http://www.library.sfsu.edu/special/sfbaa.html/> have web-
accessible catalogsof thar video collections

e Commercial service provides. Several companies, induding Video Monitoring Services
of America, Federal News Service, NPG Inc. (theowner of Footagenet), and Radio TV
Reports act as commercia video libraries.

* Fan clubsand other quasi-legd sources of footage. Entertainment videos may sometimes
be obtained from fan networks on the Interne.

Theoptionsfor discovery, viewing, reprodudion, and use are summarized in Table 1. This
categorization schemeis U.S.-centric, since it is deived from thehuntfor Murphy Brown. In
other counties, in which pullic stationsaccountfor a greater percentage of television
broadcasts, government-run archives play a more important role.

Table 1: Accessibility of Different Video Archives and Collections

Discovery Viewing Reproduction Use
(rights clearance)
Television broadcast Networks do not Varieswidely by Networks usually Networks sell usage

networks, both public

typically reference

network, but thereisa

provide reproductions

rightsto their news,

and commercial. footage other than trend toward online of news, but don® but don®always own
their own. viewing alwaysown and thus (and thus can@® clear)
can® reproduce entertainment
entertainment footage. footage.

Special collections,
libraries, and
museums.

These offer access to
video broadcast on
multiple networks, but

May require travel, or
ordering of videotapes
by mail.

These organizations
must carefully abide by
the restrictions placed

These organizations
may provide limited
assistance.

may haveless on them by owners,
comprehensive though news footage
holdingsthan can be loaned.
broadcast networks.
University libraries. Only afew university May require travel. Concerns about University libraries

libraries have

potential liability cause

may provide limited

substantia video many university assistance.
collections. Many libraries to restrict
simply point students access to and copying
a Vanderbilt. of video footage.
Commercial providers | Commercia sources Higher costs, but Reproductions are Commercial
and monitoring are useful for generally fast response | available for purchase. providers can handle

companies

advertisements and
some news, they are
less useful for
entertainment footage
that isnot for saleon
tape or DVD.

times.

rights clearances.

Fan clubs and other
quasi-legal sources of
footage.

Coverageis spotty.

Inconsistent.

Reproductions are easy
and convenient, not
awayslegal.

These groups cannot
provide rights
clearances.

The possibilities for discovery, viewing, reproduction, and use vary considerably depending on
the type of institution holding the materials.




3 Searching for Murphy Brown

In a speech at the Commonwealth Clubin San Frandsco on May 19, 1992 Vice President Dan
Quayle suggested tha aroot cause of therecent rioting in Los Angdes was the decay of
traditiond family structures. The Vice President stated "It doesn't hdp matters when primetime
TV has Murphy Brown - acharacter who suppo®dly epitomizes today's intelligent, highly pad,
professiond woman - mocking theimportance of fathers, by bearing a child dlong and caling it
just another 'lifestyle choice."* The next day, May 20, the Vice President comments became
thelead story for themajor television news broadcasts, and the subject of intense debate.

In fact, theriots began on April 29, 1992immediately following an all-white jury® acquittal of
four white police officers videotaped beating motorist Rodney King, an African American.> The
riots continued for nearly aweek, resulting in the deaths of more than 50 people. It thusappeared
to many observers tha theVice President was blaming theriots on single mothers and on
Hollywood,when thereal causes were persistent econormic inequdity, racism, police violence,
and a perceived imbdance in the crimind judice system.

Murphy Brown makes arevealing test case for an exploration of the accessibility of television
archives, at least in theU.S,, for several reasons Firgt, for adebae between important actors
aboutpublic policy, morality, and culture, the primary sources mug be broadly accessible to
allow fact-based public discourse, research, and education. Second, theinteraction took place on
many different networks, and therecordsof it are hdd or owned by awidevariety of inditutions
unde severa differentintellectud property regimes. Therefore, it is possible to compare the
availability of different types of footage (e.g., news and entertainment), and theresponsveness
of different inditutions Third, the subject matter is relevant to many different academic
disciplines, from presidential history and the practice of joumdism to studies of race, class, and
genda. Findly, as arelatively recent event tha received wide coverage, it seemed likely that
compaing thecitationsof theorigind broadcasts with wha is now available would yield
interesting results.

Theactud search for Murphy Brown began with in excess of 30 informal telephoneinterviews
with librariansand other experts who suggested likely resources. The search was an attempt to
follow tha advice, given the condraints of alimited budge for purchasing materials and for
travel. In retrogoect, the process can be described sequentially in terms of discovery, viewing,
reprodudion, and use. The preceding description of qudities, bariers, and sources is thusoneof
theresults of agreat deal of time spent trying to oltain copies of relevant footage.

3.1 Discovery

The discovery process involved consulting Internet-accessible catalogs, commercial databases
available through the U.C. Berkeley library system, email requests to particular archives, and
telephone inquiries. With the exception of the BBC archive, discovery was restricted to U.S.-
based sources, as summarized in Table 2.



Thelibrarians conaulted also suggested some less conventiond sources, induding eBay,
Amazon, Murphy Brown fan clubs and a curiousHollywood ingitution: Eddie Brandi(3
Saturday Matinee (see http://www.saturdaymatinee.convVideoshtm), which sometimes loans
outoff-air recordingsto paronswho rent movies (studios have, accordingto onelibrarian, opted
to look theother way, as Eddie Brandtisa crudal resource for film indugry professionds).

Ultimately, thelargest record of relevant video broadcasts proved to be the news transcripts
database provided by L exisNexis Academic, which containsthetimes and frequencies of more
than 800video news broadcasts referenang Dan Quayle and Murphy Brown. This database had
two shortcomingsin the context of this project: 1) it did not provideinformation about
entertainment footage, and 2) it contained what were essentially duplicates Dcitationsto multiple
airingsof nearly identical segments. Still, this record was more complete than any provided by
any broadcast network, university library, or video news clipping service.

Table 2: Sources Consulted During Discovery

Type Institutions contacted

Television broadcast ABC <https.//www.abcnewsvsource.com/vsource/html/home.htm/>
networks and program CBS <http://www.bbcmotiongallery.com/>

owners NBC <http://www.nbcnewsarchives.com/>

CNN <http://lwww .footage.net/>

BBC <http://www.bbcmotiongallery.com/>

Warner Brothers. Fax: (818) 954-3817

Emmy Awards <http://www.emmys.tv/>

The Commonwealth Club http://www.commonwealthclub.org/archive/index.html/
Hoover Ingtitution http://www-hoover.stanford.edu/hila/

Speciaized video libraries The Vanderbilt Televison News Archive http://tvnews.vanderbilt.edu/

The Museum of Broadcast Communications http://68.20.194.81/M BC/index.asp/
The Museum of Television and Radio <http://www.mtr.org/>

TheLibrary of Congress http://www.loc.gov/rr/mopic/

University libraries UCLA <http://www.cinema.ucla.edu/>
San Francisco State University <http://www.library.sfsu.edu/special/sfbatahtml/>
Purdue University Public AffairsVideo Archive/ C-Span Archives

Commercid service providers | Multivision Inc. <http://www.multivisioninc.com/>
VMS - Video Monitoring Services of America <http://www.vidmon.com/>
NPG Inc. (owner of Footage.net) <http://www.footage.net/>

Fan clubs and other quasi- Ebay <http://www.ebay.com/>

legal sources of footage. Eddie Brandt( Saturday Matinee: (818) 506-4242
P2P networks (including Gnutella and K azaa)

Fan sites <http://epguides.com/MurphyBrown/>

More than 30 different sources were consulted in the hunt for relevant footage. Sources that did
not have relevant materials have been removed from this list.



3.2 Requests to View, Reproduce, and Use Relevant Footage

Having identified broadcast segments from online sources, we requested video footage by
telephone podal mail, fax, and email. Requests for footage were designed to beas easy for
broadcasters to accept as possible, and to avoid eliciting a completely negdive respons.
Requests were multipart, asking first to view, then to copy, then to showin class, then to show
publicly the materialsin question.

Requests were al'so madein ways that seemed mog likely to icit atimely respons. For
example, written requests were pre-arranged or followed up by phone

Frequently, requests went unanswered, or promised responss never arrived. After waiting some
period of time, these would befollowed up with additiond requests by phoneor email. In short,
extengve efforts were made to ensure that broadcasters and program owners received ample
oppotunity to respondto requests, and we were diligent in attempting to gain access to and
permissionsfor footage use.

The search was congrained by funding limitations very few purchases of footagewere
completed. There was no travel budge, so distant libraries and archives were conailted by
phone and theavailability of different segments was noted.

4 Main Findingsand Conclusions

Ultimately, recongruction of the Dan Quayle DMurphy Brown interaction based on primary
source materials proved effectively impossible, despite extensve and prolonged efforts. The
speech by Dan Quayle tha initiated the controversy was inaccessible for reasonsof copyright,
and the owner of the Murphy Brown episodes refused to providethem for educationd use. Other
news and entertainment footage was difficult to find, expensve, or unavailable.

As noted in the 1997 Television and Video Preservation report Q..Educationd access remains
largdy undtainable for avariety of reasons including undefunding in pubiic archives, lack of
descriptive cataloging and reference copies, copyrightinterests and very restrictive usage
policies."® Despite impressive advances in technology, this appears to remain largdy true

4.1 Discovery

No single comprehendve catalog of television broadcasts now exists in the United States.
Researchers who wish to find a complete record of cultural events or major events appearing on
different networks are forced to conault awide variety of fragmented resources. Despite
extengve efforts to conault all meaningful resources, there can be no doubttha some citations
were missed in this search for Murphy Brown.



In al, we examined more than 1000 citationsto broadcast video segments related to Dan Quayle
and Murphy Brown. Many of these were essentially duplications i.e. re-runsof thesame
segment at adifferent time. Still, lessthan 100 were easily obtainable, and fewer than 30 were
available in adigital format.

This multiplicity of sources and citationsmight suggest that archived broadcasts are widdy
available, butthis multiplicity isa problem rather than a solution because it increases search
cods dramatically, and further biases research towards material tha is easily discoverable.

4.2 Viewing

The speech by Dan Quayle tha initiated the controversy, as well as therelevant Murphy Brown
episodes, were difficult orimpossible to view or use. Since access to newsis governed by
somewhat looser rules than access to entertainment programming, it is useful to separate those
discussions.”

4.2.1 Viewing News

Theorigind speech by Dan Quayle initialy appeared to be available for purchase fromthe
Commonwealth Club in San Frandsco, where it was given and recorded. But more than amonth
after submitting a purchase order, the Commonwealth Club sent email stating: Orhe Dan Quayle
tapeis unfortunaely nolonge available. All our records prior to 2000have been trangerred to
Hoove. All tapeswill be at some paint, available fromthem, butl imagineit will take them a
few yearsto digitalize al therecordsO

TheHoove Inditution was unable to providea copy, stating viaemail (see Figure 1): Orheissue
iscopyright And asit standsnow, our contract with the Commonwealth Club prohibits usfrom
distributing @ ectronic copiesOof any of thoge recordingsO(Theissue of copyrighton
presidential speeches in private venues has been discussed el sewhere.®) Unlike some program
owners, Hoove didn®want to deny access; its hd pful librarianswere congrained by copyright
and contract issues.



Figure 1: Response from the Hoove Ingtitution

From: REDACTED @hoover.stanford.edu>

Date: March 16, 2005 1:05:19 PM PST

To: Jeff Ubois <jeff@ubois.com>

Subject: Re: Looking for Dan Quayle's Commonwealth Club speech

Jeff,

Don't know yet. As REDACTED alluded to earlier, our digitization program is brand new. We have
the ability to make any of those kinds of files. That's not the issue. The issue is copyright. And as it
stands now, our contract with the Commonwealth Club prohibits us from distributing "electronic
copies” of any of those recordings.

I'm waiting to hear back from someone on their end regarding how this process should work.
Needless to say, | will get back to you as soon as | can.

-- REDACTED

The Hoover Institution explains that copyright law prevents it from providing the speech made by
Dan Quayle.

Thesearch for other news footageis summarized in Table 3 bdow. Of the898references found
in theLexisNexis news transcripts database, nonewere available free of charge Only 94 were
available ontape hdf are amog certainly duplicates. Unfortunaely, viewing cods and thelack
of common catal oging standards makes this impractical to prove

Commercial resellers and non-profit archives were often more responsve than theorigind
networks. Multivision, for example, was ready to sell usfootage from NBC that NBC was not
willing to provide, while employees at NBC and CBS referred requests to Vanderbilt.



Table 3: Availability and cost of news broadcasts

Source Number of Number of Number of Approximate cost
segments broadcast | segments noted in segments available to obtain copies for
and noted in source’s web from broadcaster viewing
LexisNexis catalog (or service
transcript database provider)

ABC 27 13 13 $1040

CBS 123 n.a 5 n.a

NBC 5 26 0 n.a

(NBC referred us to
Vanderbilt.)
CNN 104 29 29 $1750+
Multivision 18 18 $1890 - $4842
(7 ABC; 6 CBS; 5 (VHS is$105 per
NBC) news segment;
DVD is$165 per
segment; digital is
$195 per segment;
the economy
package (all 3
formats) is $269.)
Video Monitoring 298 n.a 0 (Broadcast tapes n.a
Service areretained only for
60 days.)
Vanderbilt n.a 29 (10from ABC; 29 $793

Tdevision Archive

10 from CBS; 9 from
NBC)

Not all citations were available for viewing. None were available for free, and costs varied widely.

4.2.2 Viewing Entertainment

During the course of this study, some episodes of Murphy Brown were re-released on DVD, and
re-runsbegan onthe cable channd Nick at Night This dramatically atered the possibilities for
viewing tha had existed from 1992through 2004 Still, theinteractionsin 2004 with both
Warner Entertainment and with variousarchives holding copies of therelevant episodes are
ingructive because they reflect acommon state of affairs for entertainment programming.

For researchers, knowing which nework broadcast a program (as Murphy Brown was by CBYS)
is not the same as knowing the program owner (in this case, Warner Entertainment Inc. isthe
owne). Getting arespong from Warner Entertainment involved multiple phonecalls over a
period of weeks to track down the correct licensing person, who ultimately refused to providea
copy of thetape (see Figure 2), writing:

(Please note, we are unable to provide videocassette copies of the MURPHY BROWN
episodesto you. They are notcurrently available to the general publc onvideo, and
company policies prohibits usfrom making it availableEO °



Viewable but not reprodudble copies of Murphy Brown episodes were available in afew places,
indudingthe UCLA Library. Viewing at UCLA would have required making an appointment
seven days in advance and flying to Los Angdes; budgéary consdeationsprevented this. Other
copies were kept at the Museum of Televison and Radio in New Y ork, and the Museum of
Broadcast Communicationsin Chicago (unfortunaely, it closed for remodding urtil 2006).
Other entertainment footage, specifically the presentation of an Emmy Award to Candice Bergen
(the actress who portrayed Murphy Brown), was also unobginable.

Figure 2: An Excerpted Reply from Warner Entertainment

818-994-3817 CLIP & STILL LIC. a1e PE2 JUN 18 B4 11:18

Mr. Jeff Ubois
June 9, 2004
Page 2

Please note, we are unable to provide videocassette copies of the MURPHY BROWN
episodes to you. They are not currently available to the general public on video and company
policy prohibits us from making it available in its entirety.

This letter addresses only the classroom exception with respect to the copyright in the
Property and does not address any other legal issues, such as possible claims by other parties,
which may be raised by your exhibition of this Property. This letter applies only to Warner Bros.
material, and is not intended as legal advice.

Sincerely,

, Clip and Still Licensing
JH:dg

In this faxed communication, Warner refuses to provide the Ovou Say PotatoeOepisodes of the
Murphy Brown series.

4.3 Reproduction and Use

To explore theissues of reprodudbility, use, and rights clearance, four news broadcasts from
ABC, CBS, and NBC (top stories on May 20, 19 on all three networks, alongwith an edition
of Nightine) were ordered from the Vandebilt Televison News Archive, which ddivered them



in roughly ten busnessdaysfor $111

After receiving thetapes from the Vandebilt Television News Archive, we agan contacted
ABC, CBS and NBC, asking for permissionto 1) make a copy, 2) show it in class, and 3) puta
digitized version of each clip up on aclass webste.

Responss varied. NBC asked for a $350minimum, and $20 per secondwith a 30-second
minimum for nonbroadcast educationd presentation. CBS offered to make another copy of the
segment we had in hand, and to allow classroomuse for $100plus $25in shipping, but noted
GCBS does not permit use of its segments on the Internet, even closed sites. OABC was the only
network to allow classroom showing and digitization of the Vandebilt segment, writing (Do
you jud want permissionto showit in class? If so, thisisfine You can digitize it for this
purpose,Obut thdr rather kind granting of pe'mission did not extend to providing copies to the
class.

In responge to ourinitial request, Warner Entertainment noted thet if alawfully obtained
recording was available (which they would nat provide), the Qlassroom exception,Owould alow
showingin non-profit educationd inditutionsduring face to face teaching activities.

5 Implications and Questions for Further Research

Thesheer variety of different legd, technical, and econonic barriers to access mean that
developing a cogent agendafor research into the loss of public memory will need to be
developal over time throughadialog between many different stakeholders. Yet it isdifficult to
refrain from noting some of the questionstha arose during the search for relevant footage, and
some of the possible avenues that seem worthy of further exploration.

5.1 Was BOCES a bad call?

Much of the origind impetusfor this project came from Encyclopaedia Britannica Educationd
Corp. v. Crooks 542F. Supp.1156(W.D.N.Y. 1982). This case is often referred to as the
BOCES case because the Board of Coopeative Educationd Services, First Supevisory District,
Erie County was a corporate defendant.

BOCES routindy recorded programs from PBS station WNED-TV, shared them amongK-12
schoolsin New Y ork, and claimed this condituted fair use. Thejudgedecided otherwise, ruling
Ot is notreasonable to pemit defendants to engage in copying and using plaintiffs works for a
limited period of time when these same copyrighted works are readily available from the
plaintiffs for alimited peiod of time.O

This undelying premise aboutavailability seems questioneble. Murphy Brown Band by
extenson, other broadcasts Dare notin fact Qeadily available.O



Thejudgecontnued:

In examining defendants' claims, it is hd pful to begin by examining thelast factor, "the
effect of thetemporary use uponthe potential market for or value of the copyrighted
work," or, more succingly, "ham."E any temporary use by BOCES of plaintiffs
copyrighted works would interfere with the marketability of these works, and the
cumulative effect of this temporary videotaping would tend to diminish or prejudice the
potential short-term lease or rental market for these works.

Themere study of materia tha is notcommercialy available seems unlikely to cause economic
ham to theorigind owner. Two of thefour maor networks contacted referred requests to
Vandebilt, which suggests they do notrely onther own archives as a major source of revenue

Althoughthe public has an interest in the outcome of court decisionsaboutaccess to video
broadcasts, the parties with the greatest resources in these disputes are copyright owners. The
interest of the public is notdirectly represented, nor isthe puldic a paty to thedecision or the
process.

5.2 Reasons for Denials of Access to News and Entertainment Footage

If theexperience in gathering Murphy Brown materialsis any indication, broadcasters and
program owners are unlikely to create and maintain broadcast archives tha meet the needs of
future students, historians, and scholars. Discussionswith video librariansrevealed numerous
anecdotes about unexpected denials of access or use of video footage:

* NBC, asacondition of its settlement with General Motors, mug deny access to the
Datelineclipsof footage showing GM trudks catching firein arigged demondration of
sideimpact collisions

* ABC hasdenied accessto itsinvestigative series on Winn-Dixie supemarkets unde
terms of a settlement with Winn-Dixie.

* CBS hasdenied access to the confrontation between Dan Rather and then vice-president
GeorgeH.W. Bush in 1988ove thelran-Contra affair.

* Theproduer of thedoamentary Enron: The Snmartest Guys in the Room Alex Gibney,
reports that CNBC claims to have destroyed its foatage related to Enron.

Contract terms imposed by program owners were reported to have similar effects. For example,
many scholars of race relationswould like to access The Cosby Show butit is unavailable Bthe
owner, Bill Cosby, won®release it for reasonstha are somewha obscure. Similarly, the
doaumentary series Eyes onthePrize is now unavailable because therights obtained to footage
used in the series have lapsed *°

Thelack of easy access to old broadcasts limits notjud the practices of educators, butas Dr.
Patricia Aufderheide (see Aufderhede, 2004)paints out, thar imaginaionsand research designs
Why bother to examine major events as they were broadcast ontelevisionif thefootageis
unavailable?



5.3 Verifiability and Provenance

Geneaally, we foundfew reasonsto doubtthe provenance of materials related to Murphy Brown.
But provenance is critical for controversia subjects, footage used in litigaion, when evaluaing
off-air recordings made and shared among fans, and when viewing segments provided by
freelancers, govenment agendes, corporations and PR firms to broadcast networks.

For example, shortly after the September 11 attacks on New York, ABC showed footage that
was purported to be Palestinians dancing in the streets. But were they? How many? The lack of
provenance for that clip led to long controversy over its authenticity.”* Similarly, the recent
controversy over video news releases produced by the federal government might have been
partially avoided had some system of provenance been in opera‘tion.12

Asnoted in Preserving Digital Information, published in 1996 by The Commission on
Preservation and Access and the Research Libraries Group, “Provenance has become one of the
central organizing concepts of archival science.”* Systems that provide provenance for
television broadcasts will become increasingly important as video becomes easier to edit, but
they have yet to be created.

5.4 Market-based Solutions and Cost Models

The unavailability of Dan Quayle@ speech might be consdered a market failure, while there-
issue of the Murphy Brown episodes might be counted a successful, market-driven expanson of
access to archival television. As program owners find new, profitable waysto offer old footage
to the public, some access problems may be solved by commercial entities rather than by
libraries or archives.

Market mechanisms tha accommodae the needs of both scholars and program owners could
hdp make archived broadcasts more accessible. In theworld of print joumds, the Copyright
Clearance Center has attempted to improvethe process of rights clearance; some of thelessons
(both goodand bad) fromthat experience are worth exploringin the context of video.

Judging the progpective residud value of particular broadcasts is difficult. Tha may beone
reason for program ownersCappaent reluctance to offer easy access (if themarket demandis
small, why bother?), or to allow othersto do so (but if thereisresidud value, it® sensble to
protect it). Finding additiond ways to gaugethevaue of old broadcasts might hdp program
owne's resolve this dilemma, or open some new approaches to compulsory licensng.

At the same time, a more rigorousapproach to measuring the cos of accessing broadcast footage
isneeded. Without credible cos modds, it will bedifficult to assess thetrade-offs tha will be
madein the course of creating new laws, markets, and technologies related to television archives.

In library econormics, researchers such as Lankes, Gross, and McClure (2003) and HolmstrSm



(2004) have measured the cog of accessing individud joumd articles, and thar approaches
might suggest similar measurements for video clips. Measurements of service qudity [Kyrillidou
(2001,2001) and Lancaster (1988] are also suggestive, but dor® track interactionswith multiple
ingitutions or the cos of clearing usagerights.

5.5 International Comparisons and Practices Outside the U.S.

Running asimilar test onthearchives of other broadcasting systems outsidethe U.S. was beyond
the scopeof this project, but it is clear tha the optionsfor access to archival televisionfootage
differ widdy aroundtheworld in several important respects. Amongthe mog striking
differences are contrasting paternsof media ownership, state suppot for archival inditutions
gened political expectations andrelative levels of broadband deployment.

State-owned broadcasters appear to beless intent on mondizing public access to and use of ther
holdings and thusmore willing to make collections available onlinefor free. Several have begun
work to make thar catalogsand portionsof thar holdingsdirectly accessible ontheInterne:

* TheBBC isintheprocess of makingits entire catalog of more than onemillionitems
available onthelnterne. Its Open News Archive, accessible at
http://www.bbc.co.uk/calc/news/, provides clipsof mgjor historical events such asthefall
of the Berlin Wall and the Tiananmen protests of 1989, tha film makers, educators, and
others can re-use in new creations

* Thelnditut Nationd del'Audiovisud (INA), created in 1975by the French government
to retain all audiovisud material broadcast by naiond broadcasting companies, recently
launched "Archives Pour Tous' (see http://www.ina.fr/archivespouttoudindex.php) The
INA is adding about5,000hours pe month to its collection, about80 percent of whichis
free; the 20 percent that is copyrighted is availableat 11 to 112 for full downloads™

* IntheNetherlands where several member-based public broadcasting neworks are
suppoted by a mix of govenment fundsand advertisements, parliamentarianshave
discussed (and largdy agreed) tha mog footage should be made available onlineand
conddered as part of the public domain. *°

* InJapan, thegovenment is congdering making 550,000 programs from the archives of
NHK fully available online™® NHK currently supplies footage worldwide viaNHK
Internaiond (see http://www.nhkint.or.jp/.)

A compaison of effects of different paternsof media ownership, intellectud property regimes,
and govenment involvement in archiving on students, historians, and scholars could hdp
archivists worldwideilluminae best practices and gain suppot for any effortsto open up thar
holdings An andysis of thedifferent legd requirements imposed on broadcasters by ther
naiond govenments, and of govenmental suppot of television archives would also hdp to
establish ussful noms.



5.6 The Effects of New Technology

Televison archives exist in avery dynamic technological environment characterized by a shift
from videotapeto disk for storage from cable and broadcast neworks to the Internet for
distribution and access, from scheduled to unsheduled programming, and fromthetelevisonto
the PC, mohile phone and HDTV screensfor viewing. Continuing declines in the cog of storage
will make enomousdigital video collectionsaffordable by libraries of even modest size, while
improvements in nework infrastructure, search technology, and peer-to-peer networks will bring
archival footage within reach of mog Internet users.

A full discussion of technical issuesis beyondthe scopeof this article, butif legad and economic
issues were resolved, television broadcasts could in prindple beas easy to access as print joumd
articles are now. Of course, many technical issues will also need to beresolved, induding
standadsfor formats and metadaa, low-cos approaches to digitization, and tools to simplify
video editing and remixing. But it is clear that technical improvements could greatly reduce
bariersto access.

Two issues are paticularly pressing because they threaten preservation, and thus, future access.
Both are made more complicated by legd and economic issues, but the outcomes are heavily
dependent on technology, so we mention them here.

First isthedecay of physcal media. The PrestoSpace AnnualReport on Preservation | ssues for
European Audiovisual Collections which covers film, audio, and videotape, states GAt current
rates of preservation work, and with audio and video material beginning to degrade after 20 years
at 5% per year, 40 % of existing materia will smply disappear by 2045 Thisis abest case
figure E At worst E70% of existingmaterial will simply disappear (by 2025)3" It seems
reasonable to think thesituaionin the U.S. may besimilar.

Secondis Digital Rights Management (DRM). If the experience with computer software is any
guide DRM is problematic for archivists,'® thoughDRM advocates contend it will provide
incentives for program owners to preserve and provide access to material. Research into the
possible outcomes if DRM becomes ubiquitousis clearly needed to inform the debae aboutthis
technology.

Conclusion

Televisionistheprimary source of news for most Americans ™ and an important part of our
culture. Certain broadcasts Bfrom the Nixon/ Kennedy debates to the Rodney King beating B
qudify as historical eventsin and of themselves and should be available to scholars of thefuture.
Withouta dedicated effort to collect, catalog, preserve, and serve them to the public, televised
events such as the Murphy Brown B Dan Quayle interaction will remain difficult to access, or be
log entirely.

Thetechnical meansto preserve and provide access to television broadcasts are well developed,
butthelegd bariersto doing so are growing. The Televison and Video Preservation 1997



report notes that GEducators who testified in the public hearings strongly and consstently
indicated tha access to television and video archives for educationd purmposesislimited for a
variety of reasons the most vexing of which they atribute to copyright G°

After searching for Murphy Brown, it seems reasonéble to ask whether we will be able to look
back in fifty years and watch the historical events of our lifetimes, or whether televised history
will belog in a copyright-created memory hole. As George Orwell noted in hisnovd 1984
QWho controls the past controls the future: who controls the present controls the past. G*
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